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"HA T ſyſtem of law which was diſcourſed | upon ſs 


CHAP. XV, 


fully in the reign of Henry III. continued ſtill to jw 


| vat with ſuch ſmall alterations in the form and circum- 


ſtances, as had been ſuggeſted by the courts, or impoſed 


by parliament in the two intermediate reigns. Other 
ſeeming changes alſo had crept in, which upon examina- 


tion appear nothing more than new words and terms to 


expreſs old ideas. Theſe, however, cannot be paſſed over 


EDW, III. 


in a work whoſe deſign is to throw new light upon the law. 


Vor- III. * by 


r eee 


EDW. II, 


or deſcent: 


HISTORY OF THE 


_ CHAP, xv. by conſidering it hiſtorically ;. 54 noveky. in expreſſion "UP 


ing alone ſufficient to obſcure a e otherwiſe ever ſo 


- well underſtood. 


Ws ſhall, therefore, take a view of the 4 made 
in the law by the determination of courts during this 


| reign,” purſuing the following order: firſt, of the rights of 


perſons and of things; then of the adminiſtration of civil 
juſtice; afterwards we ſhall conſider the alterations that 
took place in the nature of crimes, and the adminiſtra- 
tion of criminal juſtice. | | 
NoTwiTHSTANDING the canoniſts had failed in the 

reign of Henry III. in their attempt to introduce their law 

of legitimacy a, by which a child born before marriage, if 
marriage followed, was conſidered as legitimate; yet the 
law of England had ſuffered-ſach iſſue to obtain a degree 

of right and preference before other children born out of 
wedlock. A child ſo born was called a baftard eignz, to 
diſtinguiſtritfrom the child born after marriage of the ſame 
mother, which was called mulier putſme mulieratus being 
the appellation applied to a legitimate ſon by Glanville 
and our other old writers b. It had become the law of 
deſcent; that if a perfſon died ſeiſed in fee, leaving iſſue a 
baflard egnie, and mulier puiſus, and the baſtard entered and 


died ſeiſed, ſuch regard ſhould be paid to this undiſturbed 
poſſeſſion, ſanctioned afterwards'by a deſcent in a lawful 


way on his iſſue, that the mulier ſhould be precluded from 
entering on the iſſue. Such was the law in the wed * 
of this reign, and, no doubt, long before «c 

Maxx points aroſe upon this new piece of law, and 
2000 were ſettled in this king's time. It was aid, that 
the right in the iſſue accrued by the dying ſeiſed of che an- 
eeſtor ;- therefore if any thing happened that in other caſes 
would abe the e a dying ſeiſed, the mulier was 


Vid. ant. Sg I. 265. Ons 41 Ed, III. 34. 
v Vid. — Jenc # Aebi 
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who died ſeiſed without any interruption, it was thought 
that ſuch à dying ſeiſed would not bar the mulier; but 


that caſe happened to be decided upon the nonage of the 
mulier e. This privilege of the baſtard only availed his 


DW. In: . 


iſſue as againſt the mulier and his iſſue, and not againſt . 


ſtranger; nor would it avall againſt the iſſue of the mu- 


lier, if they claimed under an intail. Thus where land 


was given in tail, with a remainder over in tail; and the 
firſt tenant in tail had iſſue a baſtard and mulier, and died 
ſeiſed; the baſtard entered, continued in poſſeſſion, had 
iſſue, and died ſeiſed; the iſſue entered, the mulier died 
without iſſue; it was held, the ſecond remainder- man 
ſhould: have a formedon, not _ Wen 5 the A 


on the iſſue of ine baſtard. : 
Tux maxim of poſſeffio frat de a fimplic fact 2 | 


rerem efje- heredem s, or, in a more general ſenſe, the rule 
of excluding the half blood, was held to as ſtrict a conſtruc- 
tion as that about mulier puiſne. If a perſon was ſeiſed 


in tail, and died leaving two ſons hy different venters, the 


youngeſt would inherit to the eldeſt, per formam doni; be- 
ing heir of the body in tail, tho not in fee · ſimple. Thus 
this maximh and the excluſion of the half blood was con- 
fined to eſtates in fee-ſimple wholly, and to ſuch as were 
ſtrigiy in polſelon. Upon the point of poſſeſſion, many 


doubtful caſes aroſe. A man, having a fon and daughter 
by one venter, and a ſon by another, gave his land to his 
| eldeſt ſon in tail, and then died; | ſo that the fee deſcend- 
ed on the eldeſt Os, W - being now Fife in tail with 3 


* 31 AM. 13, 22, & Bro deſent * 39 Ed. III. 38. 
49: r Vid, ant, vol. II. 317. 
* 36 AF. 2, | © 37 AMT, x5, 24 Ed. III. 30. 
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not t barred: Thus | it was held, that ſhould the deſcent hap- CHAP. xv. 
while the mulier was within age, he ſhould not be 


re Again, where the baſtard entered, and con- 
tinued ſeiſed for eight years, and then infeoffed another, 
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"reverſion in fee, died without heirs of his body; in which 
caſe it was held, the youngeſt ſon ſhould have the langy 
and not the daughter i. Again, land was given to 2 
baron and feme, and the heirs of their body, remainder | 
to the right heirs of tho baron; they had iſſue a ſon, and | 

the feme died / the baron married; and had iſſue another 


ſon, and died; the eldeſt ſon entered, and died ſeiſec 


without iſſue: here it was held, that the land belonged to 
the younger ſon of the half blood; for the eder, as in the 
former caſe, was only ſeiſed of the entail, and was not in 
poſſeſſion of the reverſion k, 

In order for this rule to take effect, the reverſion ant 


come into actual poſſetm. A man ſeiſed in fee leaſed his 
land for life, and then had a ſor by one venter, and a 
daughter by another; and died, after the time at which 


the rent was payable, but without receiving it; then the 


ſon died before the next day of payment; ſo that he had 


only a ſeiſin in law of the rent, and not in fact: after this 


the tenant for life died; and it was held, that the reverſion 
went to the daughter, and not to the heir of the ſon, be- 
cauſe the father was the perſon baſt ſeiſed; the reverſior 
never having falten into actual poffeſſion during the life of 
the elder ſon l. Vet, on the other hand, where a guardian 
entered during the infancy of an elder ſon, and aſſi gned 
dower to the widow, it was held, that the poſſeſſion of the 
guatdian was ſufficient ſeiſin of the heir, to exclude the 
kalf-blood;'but the part held in dower prevented that ſeifin, 
and that the land fo holden deſcended to the half-blood w. 
Tus interpretation of the ſtatute de donis, and the 
whole doct rine of entails and remainders, were debated in 
every point of view. Limitations of a new impreſſion 


were deviſed for the purpoſe of ordering property conform- 


ably with the wiſhes of its bn and doubts were 


i 24 Ed. m. „ „„ 2 II. Bro, Aan 26. 
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three ſpecies of entails are mentioned in that act, che 
courts had been diſpoſed to bring almoſt every ſort of con 
ditional fee within the equity of it. We find in this reign 
the following gifts in tail and remainder: Firſt, to a 
baron and feme, and the heirs that the baron ſhall beget 


on the feme. Secondly, to a man and his wteirs, if he 
has iſſue of his body: and if he dies without heirs of his 
body, remainder over. Thirdly, to a man and his heirs, 


if he has any de carne ſud ; if not, the reverſion to the do- 
nor. Fourthly, to a baron and feme, et uni heredi de 


corpore uo legitimt procreato, et uni hæredi ipfius hæredis. 


Fifthly, to a man and his fiſter, and the heirs of their two 


bodies begotten. Sixthly, to two men, and the heirs of 


their two bodies begotten. Seventhly, to a man, and 
the heirs male of his body. We find remainders of the 
following kind; to a father for life, with remainder to 
the eldeſt ſon, and his wife in tail, remainder to the right 


heirs of the father; 3 alcaſe for life, remainder over in fee; 
a gift! in tail, remainder to the donor for life, remainder 


over in fee; and the like limitations, which wy be cafiſy 
imagined after theſe inſtances. | 
THe firſt of the above-mentioned TARTAR was con- 


ſidered as a ſpecial tail, as well in the feme as in the baron®. 


Jn the ſecond and third entails, it was argued that the gift 


was in fee-fimple on the condition and terms of the tenant 
having heirs of his body ; which event taking place, the 


eſtate deſcended to his right heirs ; but this conſtruction 
was over · ruled, and they were held to be limitations in 
tail o. The entails to tts men, and thoſe to a man and fis 


| Aber, and the heirs of their bodies, were allowed ſufficient 


and lawful upon this reaſon : that they might each re · 
* 21 Ed, 11, 43. 35 Aſſ. 14. 37 Al, 25. 


ſpectivelv 
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| ſometimes raiſed upon theſe, whether they were within the CHAP. xv. 
meaning of that famous act. Although no more than 


2 
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CHAP, xv. ſpeQively have ſuch heirs of their bodies as would Tatisfy 


Tenant in tail 
atter poſſrbility, 
e. 


the deſcription of the entail P. The gift to a man and the 


heirs male of his body, called upon the court to explain at 


large the force of the ſtatute, as to deſcents in tail. The 
donee in that caſe had iſſue a daughter, who had iffue a 
ſon, and then died, ; 5 and it became a queſtion whether 
the grandſon ſhould ſucceed. It was argued he ſhould be 
heir in tail, becauſe in ſuch a gift at common law the 


iſſue would inherit in fee, on account of the word heirs, 


and the power the anceſtor, after iſſue, had of aliening; 
and as the ſtatute only reſtrains from alienation, when that 
was complied with, and the land was left to deſcend, it 
was contended that the grandſon ſhould take as before the 
ſtatute, that i is, in fee-ſimple. But it was reſolved, this 


Was a gift in tail, which did not giye an inheritance ſo 
| largely as 4 gift to a man and the heirs of his body; upon 


which the other fide ſeemed to argue, that there indeed the 
grandſon would inherit by regular deſcent in fee-tail gene- 


ral; but here the entail was to a ſpecial heir, and the grand- 


ſon did not convey the deſcent to himſelf in the ſpecial | 


manner required, as he claimed through his mother, who 
could not be heir under a limitation to heirs male a. On 


another occaſion, a gift to a man and his heirs male, with- 


out ſaying of his bodys was hor och in parliament a fee- 


ſimple. | 

WER land was given to a man and his wiſe i in "FEY 
tail, and either of them died without iſſue, the ſurvivor 
was by law to hold it for life, and was termed tenant in tail 
after poſſibility of iſſue extin#. It was held, that as ſuch 
tenants once had an eſtate of inheritance, the ſurvivor was, 


though in effect only tenant for life r, not to be impeached 


of waſte. | | k 


1 77 Ed, III. 78. b. 


| Old Tenures, 
-: 3-48 Ed. III. 46. a. * 


Oxg 


ENGLISH LAW. 


Ons of the rules which had been eſtabliſhed reſpecting HAP, XV. 


remainders was, that they ſhould take effect immediately EDW. In. 
upon the failure of the preceding- eſtate, or otherwiſe they 


ſhould be void. Thus, where there were a brother and 
ſiſter, and land was given to A. for life, remamder to the 
right heirs of the brot her, and he died; after which the te- 


nant for life died, and the ſiſter entered; there, though the 


wife of the brother was afterwards delivered of a poſthu- 


mous ſon, it was held, that the ſiſter ſhould retain the land; 


and it was ſaid, that whereſoe ver a remainder or purchaſe 
veſted, there it ſnould continue; but it would be otherwiſe 


of a deſcent in the like caſe. Again, where there was a 


tenant for life, remainder to the right heirs of J. and N. 
I. had iſſue, and died; then the tenant for life died, and 
the heir of IJ. entered; after which NM. died: here it was, 
conformably with the above caſe, determined, that the heir 


of N took nothing; for he was not heir to N. at the time 


the remainder fell, for nemo eft heres viventis and it was 
ſaid, that where there was a tenant for life, remainder to 
the right heirs of 7. the remainder was in abeyance during 


the life of J; and if he ſurvived the tenant for life, the | 


remainder became void, becauſe there was no perſon in fe 
to take it when it fell 5. — 
ANOTHER rule of remainders was, that they took effect 


at the ſame time when the firſt eſtate was created, and 


their continuance depended upon the continuance of that, 
all ſtanding or falling together. Thus, where lands were 
given for life, with condition to perform certain duties, re- 
mainder over, with the ſame condition, if the heir entered 
on the tenant for life for breach of the condition; the re- 
mainder was likewiſe defeated t. 


Maxx of the remainders litigated in this reign are to 


| be explained upon one or other of theſe rules. Thus, 
where there was tenant for life, remainder over, if the te- 


30 Aſſ. 47, Bro. Don. & Rem. 2 1. 129 AT. 17, 


nant 
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| CHAP. xv. | nant for life died, and he in remainder agreed tothe limi· 
BW. III. tation, he ſtood in the place of the tenant for life; the 
Ef particular tenant and remainder-man making but one de- 
gree ina writ of entry. If a termor or guardian leaſed for 
life, remainder over, aa hein remainder agreed, he was 
_ equally a diſſeiſor with the tenant for ** z it ues" in 1 law, 
all one eſtate v. 

Tus giving an eſtate to a man for life, with remainder 
to his right heirs, was a ſpecies of limitation invented ſince 
the time of Bracton, and probably ſince the ſtatute de duni 
gave an example and an authority for making ſtrict ſet- 
tlements. The object of this new mode of conveyance, no 

doubt, was to give the heir a title by purchaſe, inſtead of 
one by deſcent, which was clogged with the heavy appen- 
- - dages of wardſhip, relief, marriage, and the like. But 
the courts put a conſtruction on ſuch gifts that wholly de- 
feated the deſign of the makers. Where a gift was made 
toa man for life, remainder to another for life, remainder 
in fee to the right heirs of the firſt taker ; it was held that 
the firſt tenant for life might, by virtue of the limitation to 
his heirs, either give or forfeit the fee-fimple, although it 
did not properly reſt in him during the meſne remainders. 
And where an eſtate was given for life to a father, remain- 
der to the firſt fon and his wife in tail, remainder to the 
right heirs of the father; the father died, and then the 
| eldeſt ſon and his wife died without iſſue ; the lord was per- 
| mitted to avow upon the younger ſon for the relief, as heir 
of his elder brother to the remainder in fee; though the 
1 Founger ſon contended he came in as purchaſer, under the 
s words right heirs of his father, and that the tail and the fee 
could not be ſimul & ſemel in his elder brother Y. | 
We have ſuppoſed the above ſettlements to have been 
made 1 ſome common-law conveyance in the donor's life- 


— 


Wills of land, 


4 


y * 50 Ed. III. 22. 324 Ed, III. 70. 40 Ed. III. 9. 
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time ; | that is, by fine, by feoffment, or femme other grant 


with livery of ſeiſin; or ſuch a conveyance as countervail- 


ed a feoffment, as a leaſe for life, or for years, with a re- 


leaſe 2. Theſe were the only methods for a voluntary 
transfer of freehold, by the general law of the kingdom. 
But there prevailed in certain places a cuſtom, by which the 
inhabitants enjoyed the privilege of deviſing their lands by 
teſtament. The exiſtence of ſuch cuſtoms has been teſtified 
by Glanville and Bracton; but the particular influence of 
them, and the form of ſuch wills, are wholly unnoticed by 


thoſe writers; ſo that till the reign of this king there is lit- 


tle or nothing to be met with in any law book upon the 

ſubject of deviſes of land. What hints are to be found 
in Bracton and Glanville relate rather to the nature of wills 
in general which too, being an object of clerical judica- 


ture, were hardly thought a part of their ſubjecta. We nox 


find many adjudged caſes upon wills of land; and ſome of 


thoſe rules were now laid down, which governed afterwards 


when deviſes became the general law of the kingdom. 


Ir lands were deviſable, it was moſtly in boroughs; and 


the courſe by which the deviſee was put in poſſefſhon was 
different. In ſome, it was the duty of the bailiff of the 
place to give him ſcifin ; in others (and that was the moſt 
common practice) there lay a writ called ex gravi guerela, 
which was to be executed by the officer of the townb. It 


was held for ſettled law, that a huſband might give land to 


his wife by laſt wille, though he could not by deed ; but a 
woife was not allowed to make a will of lands to her huſ- - 


band, as it would be conſtrued to be the act of the huſ- 
band, or at leaſt to be done by his coercion ; though it was 
allowed that ſhe might, by the aſſent of her huſband, devile 


the moiety of her huſband's goods, and make executors, 


who ſhould prove the will by the huſband's aſſent : which 


* 44 Ed. III. 3. 31 Af. 26. b 39 Aſſ. 6. 
* Vn. ant. vol, I, 111. 307, © 44 Ed, III 33. 
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nearly correſponds with what was laid down for law in the 
times of Bracton and Glanville d. If the huſband, after 
her death, would prohibit the proving of the will, he might, 
and the will would be void e. So ſtood the law, as to the 
wills of femes covert. It was not uncommon to deviſe land 
to executors to make diſtribution for the good of the teſta- 
tor's ſoul ; in which caſe, ſhould the executors refuſe or 
negle to do it, and take the profits to their own uſe, the 
heir might enter, and have an aſſiſe f. It was held, that 
ſhould one executor. die, the reſt might lawfully ſell s. 
There ſeems to have been a difference between a deviſe of 
land zo executors to ſell, and a deviſe of land to be ſold by 
executors: in the latter caſe, they were conſidered as n 

no poſſeſſion h, but merely an authority. | 
Tux Rk are ſome inſtances of an inclination to keep a 
gift of land by will within ſome of the ſtrictneſs with which 
gifts by deed were conſtrued. W here a man gave his land 


by will, and it was alledged that he afterwards ſold it, and 


took it back in fee to defeat his will, it ſeems to have been 
conſtrued as a revocation ; upon the idea, we may ſuppoſe, 
that the fee he died ſeiſed of was conſidered as a new pur- 
chaſe ſince the will was made, and therefore ſuch as could 
not be conveyed by an inſtrument made before i. Again, 
it was held, that where land was deviſed withqut any ex- 
preſs mention of the eſtate, the deviſee could properly have 
it only for life; ſo that, in this reſpect, a deviſe and a live- 
ry agreed : however, it was at the ſame time admitted, 
that a deviſe to a man in perpetuum, or to a man and his 
aſſigns, would convey a fee-fimple k. 

Tae courts, indeed, began to make allowance in the 
conſtruction of wills, which were never indulged to deeds ; 
and it became a rule, that the intention of the deviſor was 

» Bro, Dent a, 


138 Aff. p. 3. 
* 39 All. 87. 49 Ed. u. 255 


h Bro Deviſe 46 


i 44 Ed. III. 33. 
hd. 431 6 
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to be ſought out by all poſſible inveſtigation; and obſerved 


with ſtrictneſs, however untechnically it might be "3% 


preſſed. Thus, where a remainder was limited by will pro- 


pinquioribus hæredibus de ſanguine puerorum of the deviſer, 


it was held, that, upon the deviſor dying, leaving two ſons 


who died without iſſue, and a daughter who had iſſue 
Iſabel, and then died, that Jabel ſhould take, and was bw: 


ficiently deſcribed by the will 1. | 

We have ſeen m, in the laſt reign, that the watranty of 
tenant in tail, with aſſets in fee · ſimple deſcending upon the 
iſſue, was held a bar to his claiming any thing under the en- 
tail. We now find the courts expreſsly declaring that this 
was admitted to be a bar, upon the equity of the ſtatute of 
Gloceſter, which ordained that the iſſue ſhould not be bar- 
red by the act of the father to demand the ſeiſin of the 
mother, unleſs he had value in recompence by deſcent 
fromthe father. But the courts were more ſtrict in requir- 
ing a Bond fide recompence to the iſſue of tenant in tail, 
than to the iſſue of tenant by the curteſy. For if the former 


had aſſets by deſcent, and aliened thoſe aſſets in fee, and 


died ;,then, though himſelf having received aſſets, was 
barred, yet his iſſue, or, if he had none, his younger bro- 
ther, would not be barred ; every heir in tail being conſi- 
dered as privy to the recovery of the land in tail, unlefs he 
had had recompence by deſcent in fee-fimple. On the 
other hand, if a tenant by the curteſy aliened, and value in 
fee- ſimple deſcended to his iſſue, it was a good bar, though 
the iſſue ſhould afterwards alien the fee-ſimple, and die 
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leaving iſſue ; it being a rule, that, as the iſſue was once 
lawfully barred, the iſſue of that iſſue ſhould have no title 


to demand any thing of the mother's ſeiſin n. As warranty 
implied that it was accompanied by a recompence, the 
law took care that ſuch recompence ſhould really continue; 
and ſuch great foree was allowed to a warranty ſo. circum- 


; 30 Aſſ. 47. = Vid. ant. vol. II. 323. O. N. B. 145. b. 144. a. 
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12 


CHAP. XV. 


EDW, III. 


Of barring en- 
tails, 


HISTORY OF THE 


ſtanced, that it 2 held ſufficient not on ly to bar the iſſue, 
but the reverſion, even if in the king o. But aſſets with- 


out a warranty were of no more effect than a warranty 
without aſſets p. | 


Wen aſſets were conſidered ſo neceſſary a requiſite to 
give effect to the warranty of the perſon aliening an eſtate 
in prejudice of his iſſue, it was merely in compliance with 
the rule which had been adopted from the ſtatute of Glo- 
ceſter ; the warranty being of itſelf ſufficient, at common 
law, to bar the iſſue from making any claim againſt it 9 : 


and the ſtatute de donis, which had forbid the alienation of 


the tenant, had not taken away the force of his warranty. 
And ſo it was held in another inſtance of warranty; for if 
the uncle, or other anceſtor, or coufin collateral, who was 

not privy to the entail, aliened with warranty, or made a 


releaſe with warranty, and died without heirs of his body, 


ſo that the next iſſue in tail was become his right heir, ſuch 
iſſue would be barred by his anceſtor's deed with warranty r 
As for inſtance, where there was a tenant in tail, the re- 
mainder to E. in tail, the remainder to C. in tail, and the 
firſt tenant in tail died without iſſue ; E. in the firſt re- 
mainder made a feoffment with warranty, and had iſſue, 
and died, and then the iſſue died without iſſue ; ſo that C. 
in the ſecond remainder became heir to E.; here, though 

the iſſue of E. would not be barred, becauſe there were no 
aſſets by deſcent, yet C. was held to be barred by the war- 
ranty *. The-ſame if an uncle of tenant in tail releaſed 
with warranty to an alienee of the tenant, this would bar 
the iſſue from claiming, though the uncle never had poſ- 


ſeſſion or right in the land. 


Tus an eſtate tail might be barred by the warranty of 
an anceſtor under whom the eſtate was claimed, if accom- 


panicd with aſſets ; and by the warranty of an anceſtor un- 


* 46 Ed, III. 28. 45 All. 6. O. N. B. 143. b. 144, 
» 38 Ed, III. 23. * Bro, Garr, $. | 
* Vid. ant. vol, I. 447. | 
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latter collateral, becauſe collateral to the title by which the 
eſtate was claimed. Theſe were treated as bars to which 


an eſtate tail was ſubje& in its very creation, and which 


were unaffeQed by the prohibition of the ſtatute de donis. 
When all this efficacy was attributed to a warranty, it was 


convenient that it ſhould not be miſapplied ſo as to protect 


wrong-doers, and to defeat the injured from purſuing their 


rights. If therefore a guardian or tenant at will alienedthe | 
land of the heir, or of the leſſor, with warranty, as this 


conveyance amounted to a diſſeiſin, the warranty was void 
as againſt the heir or leſſor t. This was afterwards called 
waranty commencing by di Meiſin. 

Tux alienation of tenant in tail being ſomewhat opened 
by the above means, and the remaining reſtraint being per- 
haps ſtill more felt than ever, application was made to par- 
liament more than once during this reign, for the aſſiſtance 
of a ſtatute to adjuſt the difficulties complained of. In the 
17th year of the king, the commons petitioned, that the 
ſtatute of Weſtminſter might be declared, as to the caſes 
in which the iſſue in tail might lawfully alien u; but this 


was refuſed, and the petitioners were aired to the 


law as it then ſtood. In the 5eth year, there is a petition 
of the commons upon the ſubje& of collateral warranty ; 


which, however, makes no mention of its effect on an 
eſtate tail, but merely notices the common caſe of a war- 
ranty, as it regarded eſtates 'in fee ſimple. [The petition 
ſtates the law long to have been, and with good ſenſe and 
reaſon, that where any one was diſſeiſed of his freehold, and 
a collateral anceſtor of the diſſeiſee releaſed to the diſſeiſor, 


then being in poſſeſſion, with a clauſe of warranty; that 


the diſſeiſee, ſhould the warranty deſcend on him, would 


be for ever barred of his right. But, continues the petition, 


43 Ed. III. 9, = Rot, Parl. x7 Ed. III. 47. 
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lateral anceſtor is conſidered as a bat, though nothing de- 


ſcend from the anceſtor; which is a great damage and 


diſheriſon of many. It was therefore prayed, that no 
ſuch warranty thenceforward to be made ſhould be a bar 
in any action, unleſs tenements to the value had deſcended 


on the demandant from ſuch anceſtor, according as it had 
been ordained by the ſtatute of Gloceſter x. But this ap- 


plication not ſucceeding, collateral Wr e as 


effectual as before. | | N 

Tux idea of an excambium, or, as it was now more | 
uſually termed, a recompence in value to the iſſue, was 
the prevailing principle by which entails were governed 
and modified. In the 46th of this king, where a man had 
given land and rents in tail, with ne that the do- 


ſupport of it, that the donor Wer 15 well give an eſtate 
tail under conditions, as make a ſimple gift in tail J. An 
alienation after a gift circumſtanced like this, ſo far from 


a violation of the ſtatute, ſcemed to be in the very ſpirit of 


it; for the will of the giver expreſſed in the deed of gift, 
would, by ſuch alienation, be ſtrictly adhered to. In the 
following caſe, where the alienation had no authority but 
the tenant's own act, and the reaſons he could give in 


| juſtification of it, the deciſion depended wholly on the ef- 


ficacy then attributed to a recompence, or, at leaſt, an 


apparent benefit and advantage to the iſſue.” This is the 


caſe of Octavian Lumbard. A younger brother, in the 


abſence of the elder abroad, entered on the lands entailed, 
enjoyed them for ſome years, and then died ſeiſed, leaving 


iſſue; at ſome diſtance of time the elder brother returned, 


and, raiſing a queſtion about his title, he and the tenant in 


: * Rot, Parl. ; 80 Ed, III. 77. * 46 Ed. III. 4. b. 
Note, this is No. 68. in Cotton. 
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poſſeſſion ce came to a compromiſe ; the elder wether re- 
leaſed his title, in conſideration of which the iſſue of the 
younger granted him a rent out of the land, with a power 
of diſtreſs. It was held, that this rent-charge ſhould be 


levied againſt the iſſue, notwithſtanding the entail, and 
ſhould continue, into whatever hands the land ſhould 


come 2. Thus was the quieting of the title conſidered as 
a ſufficient conſideration and value to the iſſue for the de- 
falcation they ſuffered by the rent-charge ; though it was 
plainly a breach of the donor's will, at leaſt of the inter- 


pretation which had been put on that part of the ſtatute 


which forbids alienation. 

TkEsE were the obſervations that occurred concerning 
the novelties that had lately been introduced into the doc- 
trines of real property. The learning of real property fills 
the reports of this reign, and leaves very little ſpace for 
information reſpecting chattels and perſonalty. It may be 
ſufficient, from that little, juſt to remark, that chattels 


were now divided into real and per ſonal. Thus a term ſor 


years was called a chattel real ; 5 other moveables were 
called chattels perſonal a. Certain limited intereſts in 
real pr Opert y, beſides terms for years, were called chattels, 
as the next avoidance of a living. A ſecurity by ſtatute 
merchant belonging to a woman, as it w-ent to the huſhand, 
if ſhe married, was therefore fad to be only: a chattel b. 

So much has been ſaid in the former chapter on the 
juriſdiction of courts, that nothing need be added ; paſ- 
ling over them, therefore, we ſhall proceed to ſpeak of 
ſuch actions as were now in vl, beginning with aſſiſes 
and real actions. | 

Bronx any thing is ſaid of the alterations which the 
aſſiſe and other actions had undergone, it will be proper to 


premiſe ſome obſervations upon thoſe ouſters of frechold 


= 44 Ed. III. 21. b. v 39 Ed. III. 37. 37 Aſſ. 11. 
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titles in the law, though deducible from principles before 
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that were the ground of ſuch remedies. The old law by 


which aſſiſes and writs of entry were governed, was found- 


ed on principles that naturally and neceſſarily lead to the 
concluſions that began now to be founded thereon, and 
which had grown to conhderable magnitude as well as 
curioſity in this reign. | 

Ir a man was deprived of his 3 in a way that was 
termed a diſſeiin, we have ſeen that he might make an 
entry thereon ; and if that failed of recovering the poſſeſ- 
ſion, or he choſe rather to reſort to legal remedies, he 


might have an aſſiſe of novel diſſeiſin e. This entry was 
congeable, as they now called it, during the life of the 


diſſeiſee, unleſs the land deſcended from the diſſeiſor to his 


heir, and then the deſcent was ſaid to toll the entry, and the 


diſſeiſce was driven to a writ of entry. This right of entry 
might be kept alive by an entry within a year and a day 


before the death of the diſſeiſor; or, if the diſfeiſce was 


prevented by danger or menace from actual entry, by a 
claim ; and in ſuch caſe he might have his aſſiſe even 
againſt the heir, notwithſtanding the deſoe nt. | 
ANOTHER way in which a man might be deprived of 
his freehold was, by what was called a diſcontinuance. In 


ſuch caſe, the party injured could not by law make an en- 


try, and of courſe could not have a remedy by aſſiſe; but 


he was obliged to reſort to his writ of entry. Thus, in 


order to decide whether an affiſe or a writ of entry was the 
proper remedy, it was often neceſſary to diſcuſs ſome or all 
of theſe queſtions ; whether the entry was congeable ; whe- 
ther it was !olled by deſcent 3 whether it had been kept on 


foot by claim, or, as it was in after-tinies called, continual 


claim or whether it was not ſuch an ouſter as amounted 
to a diſcontinuance. All theſe compoſed, as it were, new 


© Vid, ant. vol. I, 322, 324. 
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laid dow in the time of Bracton 4. As dee doit i now CHAP. xv. 


entered more or leſs into moſt queſtions that aroſe upon 
the doctrine of eſtates, it will be neceſſary to conſider them 


ſome what particularly. After ſome few obſervations upon a 


diſſeiſin, which is the foundation of the reſt, we ſhall go on 
to treat of theſe articles more minutely. 5 ; 


Tur very large ſenſe in which the term 4 Heil in was un- 


* 
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derſtood in the time of Bracton, might preclude the ne- 


ceſſity of ſaying 1 much to ſhew the great extent in which it 


was now received : the deciſions of this reign ſeemed to be 
only confirmations or explanations of that author's doc- 
trine; but as ſuch they are worthy of notice. 

IT appears from BraQon, that any encroachment upon, 
or diſturbance to, the free uſe of a man's frechold was A 
diſſeiſin r. In the ſame ſpirit of the old law it was now 
held and decided, that to dig in a man's ground, to fiſh in 
his water, to cut a tree ©, to incloſe ſœas to prevent a man 
enjoying his common t, a reſcous, or even replevin, or 
incloſure to prevent a diſtreſs for rent ſervice; and a de- 
tainer, reſcous, replevin, and incloſure, accompanied with 
a denial of a rent-charge, . or a menace to prevent making 
a diſtreſs in cither caſe, were all diſſeiſins of the freeholdv. 


'A command not to enter was held a diſſeiſin of the law= 


ful owner *. Again, conformably with the fame caſes 
ſtated by Bracton /, it was held, that if a termor for years 
made a leaſe for life, he and his leſſee were diſſeiſors; a | 
guardian making a feoffment in fee, or deviſing, was a 
diſſeiſor; and the feoffee was now held to be equally a 
diſſeiſor 2. Since Bracton's time the limitation of re- 
mainders had become more common; and it was now 
held, that where a guardian leaſed for life, the remainder in 


Vid. ant. vol. 7 323, 339. 3 Aſſ. 8. 
f * "es * 321. * . is I. 321 
8 AM, 18. f 2 50 Ed. III. 23. ? 
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tall, the remainder-man was equalty a diſſeiſor with the 


f guardian: : the ſame where a tenant for years aliened in 


tail, with a remainder over. If the tenant in tail died with- 
out iſſue, and the remainder-man entered, he was a diſ- 
ſeiſor a. In ſhort, wherever a man was ſeiſed wrongfully 
(if the entry was not tolled), he was a diſſeiſor; as for in- 
ſtance, dower was aſſigned to a woman, with all the uſual 


forms of law; but it turning out that ſhe was not really 


married, ſhe was therefore conſidered as a diſſeiſor b. If 
an attorney made livery of ſcifin not exactly in the way in 
which he was authorized by his warrant, it was a diſſeiſin 


to the feoffor; even where the warrant was to give a ſim- 


ple livery, and he made it upon condition e. Entry under 
a void grant was held a diſſeiſin l. A deviſee entering un- 
der a deviſe of an infant's land made by a guardian, was 
conſidered as à diſſeiſor e. All commanders and coun- 
ſellors, and thoſe who agreed afterwards to a diſſeiſin, 
were diſſeiſors f. Such of theſe cafes as were not deem- 
ed diſſeiſins at common law, were warranted by the 
principles delivered in Bracton, or at leaſt by the ſtatute 
made ſince his time, for extending the writ of aſſiſe s. 
Wu a man was diſſeiſed of his freehold, it was a 
proviſion of our law, that he might repoſſeſs himſelf of it 
by an actual entry thereon; by doing which, he again be- 
came in legal ſeiſin, and the continuance of the wrong- 
doer amounted to a diſſeiſin, for which an aſſiſe would lie. 
This entry was ſufficiently performed by putting the foot 
upon the land h. The time of making this entry, and of 


purſuing it with force ſo as to regain the poſſeſſion, was 


limited, in the time of Bracton, to the es of a few days; 


« 50 Ed, Ill, 22, Bro, Dif. 6 125 Aff. 31. 37 al. 2. Bro. 
21 Ed. III. 45. Diſſ. 104. 

12 Aff, 24, 5 t Weſtm. 2. ch. 25. . ant · 
* 24 Ed. III. 32. vol. II. 204. 

28 A 11. 22 Ed. III. 15. 
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or the like: but all through this reign, it ſeems to have DW. II. 


been a rule, that an entry ſhould not be made on a per- 


ſon who was in by title, unleſs in very ſpecial caſes; and 
where the tenant was party to the fact, it ſeems to have been 
limited to a ſeiſin for a year and a day i. However, after 
ſuch entry, the right of bringing the aſſiſe ſtill continued 
during the life of the perſon making the entry, which right 


is ſometimes. meant when the right of entry is ſpoken 


of. 


Tux following were caſes where ſuch a right of entry 6 
was permitted: If a tenant for life infeoffed the farſt re- able, 

mainder- man, who died without iſſue; then the ſecond re- 
mainder-man might enterk. If a tenant for life, or tenant 


after poſſibility of iſſue extinQ aliened, the perſon in re- 


verſion might enter l. If a tenant for life aliened in fee, 


and the remainder- man in tail died without entering, the 
next remainder- man in fee might enterm. This right of 


entry would be taken away, if the land in queſtion paſſed 


by deſcent to the preſent poſſeſſor, the law in favour of 
deſcent allowing a preſumptive title to him, which was 
not to be defeated by an entry; but if the perſon who 
had the right of entry was an infant, he would not 
be forecloſed of his right of entry: the ſame, if he 
was in priſon, or under any of thoſe diſabilities which 
the law in many caſes allowed as a ſufficient excuſe for 
neglect in purſuing legal remedies. Such claim ſo eſta- 
bliſned the right of entry, as to convey it to the heir. 

Evxkx advantage which a man ſecured to himſelf by 
entry might be acquired by claim, if he was deterred from 


making his entry by a fear of death, or of maiming :. 2 


claim made under ſuch circumſtances would give the ſame 


Bro. Ent, Cong. 8 5. 145 Ed. III 21. 25. 
41 Ed, III. 21. 8 43 Aſſ. 45. 
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ſeifin as an actual entryn. In the 38th year of the king, 
an aſſiſe was maintained by a perſon who had right by 
deſcent, at the death of the perfon laſt ſeiſed; it appeared 


that his anceſtor was reſiding in the town where the land 


was, and by parol claimedthetenements among his neigh- 
bours, but durſt not approach the land for fear of death, or 
ſome bodily hurt® : many caſes of the ſame kind appear in , 
this reign. The caſe thus mentioned was adjudged to have 
the effect of continuing to the heir the right to bring an 
aſſiſe, inſtead of being driven to his writ of entry; ſo that 
this new idea of perpetuating a right of entry by claim had 
altered the law in this point ſince BraQon's time; for then 
the aſſiſe could not be proſecuted by the heir of the diſſeiſee, 
unleſs it had been actually commenced by the diſſeiſee, and 
he had gone fo far as a view, or the ſwearing of the ju- 
rors p; but he was driven to a writ of entry. A claim would 
likewiſe prevent the conſequence of a deſcent from the 
diſſeiſor to his heir; for, it was decided, where there had 


been a claim, and debate raiſed againſt the ſeiſin of the 


| perſon in poſſeſſion, and he died, and then the diſſeiſee 


Diſcontinuance. 


* 


died, and the heir of the diſſeiſee entered on the heir of the 
diſſeiſor, the entry was congeable, and the aſſiſe was the 
proper remedy %. This, like the former, was an altera- 
tion of the law ſince the time of Henry III. 

A D1SCONTINUANCE was a diſſeiſin, and ſomething 
more : it was where a perſon aliened la nds, to which ano- 
ther had a right, but was prevented by ſuch alienation from 
making an entry; and ſo was driven to ſome of thoſe writs 
of entry that have been ſo often mentioned. Thus where 
an abbot aliencd the ſands belonging to his abbey, and died, 


nis ſucceſſor could not enter, tho' he had a right, but was 


obliged to bring his writ of entry fine aſſenſu capituli. 


Again, where a manalienedlands which he had jure uxoris, 


* 49 Ed. III. 34. | v Vid. ant. vol, I, 339. 
„ 33 Al, 23. 1225 All. 12. 


and 
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and died, the wife could not enter, but muſt, bring her 


writ of entry cui in vitd. So if tenant in tail infeoffed 


another, and died leaving iſſue, the iſſue could not enter, 
but muſt bring a formedon. All theſe were now called di/. 


continuances. Tho' this efficacy was allowed to a feoff- 
ment when made by a tenant in tail, on account of his 
being in poſſeſſion, and the force attributed by the law to a 
livery of ſeiſin, which carried a fee ſimple; yet a releaſe 
of a tenant in tail in poſſeſſion was held not to be a diſcon- 


tinuance, unleſs accompanied with a warranty r; and a 
grant of a reverſign even with a warranty mas. eee 


to be no diſcontinuance 8, 

W cannot diſmiſs the ſubject of diſſeiſin and * 
tinuance, without ſaying ſomething upon another head of 
law, which was a very frequent conſequence of the two 
former. This is a remilter ; the meaning of which was 

this, that where a man was in poſſeſſion of land by an elder 
and a latter title, the law conftrued him to be in poſſeſſion 
under the firſt and not under the laſt; ſo that he was ſaid 
to be remitted to his firlt eſtate,” or as it was ſometimes 
expreſſed, en ſon primer eſlate, en ſon meliour droit, en ſou 
melior eflate, and the like t. This conſtruction of law was 
with a deſign of maintaining the original ſettlement of 


eſtates, whenever broke in upon by the preſent poſſeſſor; 


and as this was moſtly attempted by tenants in tail, the law 


ſtatute de donis. Thus, where baron and feme tenants in 
tail had iſſue a ſon, and diſcontinued their eſtate by fine, 
and took back*an eſtate to themſelves and the heirs of the 
body of the baron oz1y, they were adjudged to be remitted 
to their former eſtate u. Again, where tenant in tail made a 
iofment, and died, and the feoffee infeoſſed the iſſue with- 
in ge, it was held a remitter to the elder eſtatex. Wr 

24 Al, 28, u 44 Ed, III. 26. 


36 Aſſ. 8. | Y 4o Ed, III. 43, 
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of remitter ſeemed to operate in aid and in the ſpirit of the 
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there were remainders over, a remitter of the firſt taker 
was a remitter of all the following remainders, fo as to take 
the eſtate out of thoſe on whom it had been entailed by the 


new ſettlement y. If a diſſeiſor infeoffed the diſſeiſee and 


two others, the whole red to the diſfeiſee only, and 
that by remitter 2. 

Tavs have we given a ſketch of theſe new terms, 4 
not wholly new doctrines, of congeable entry, deſcent that 
tolls entry, diſcontinuance, and remitter; all which were 
intimately connected with and dependent upon each other, 
and were afterwards worked up into a very complicated 
ſyſtem of learning ; there being, perhaps, no queſtion in 


any branch of artificial knowledge more problematical than 


ſuch as aroſe upon ering, ml wo difcontinuances of 
eftatts, * © V 
Having conſidered the nature of diſſeiſin, and the cir- 
cumſtances attending it, we come to treat of the aſſiſe of 
novel diſſeiſin. Whatever difference there may appear be- 
tween this proceeding in the preſent reign, and in the 
time of Henry III. when ſo much was ſaid upon it, it is 
more in terms than in reality; the ſubſtance and form being 


nearly the ſame as they were originally. The moſt ſtriking 


difference ſeems to be in the filence about turning fſiſes 
into juries a; a piece of practice that was ſo much diſcuſſed 
in the early ages of this proceeding. But as this diſtinction 


vas occaſioned by the penalty of attaint, to which recog- 


pitors of aſſiſe were ſubject, but not jurors, it no longer 
was neceſſary to keep up this diſtinction, fince the legiſla- 
ture had granted attaints againſt jurors in all pleas of land. 
Though we hear, therefore, no more of the modifica- 
tion thereby expreſſed, the thing was practiſed as often as 
the aſſiſe was put to inquire of any matter beſides the 
mere ſeiſin and diſſeiſin. 


Y 41 Ed. III. 17. * 29 Af. 26. Vid. ant. vol, I, 336. 
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An aſſiſe in the preſent language of the tin was con- CHAP, xv. 


ſidered as capable of being taken four ways; that is, firſt, N . Il. 


in point of affiſe; ſecondly, out of the point of aſſiſe; third- 


h, for damages; fourthly, at large. An aſſiſe taken in the point 
F alſſiſe was, when the recognitors tried the general iſſue, 
nul tort, nul af i/in. An afliſe out of the paint of affiſe was, 


where the tenant pleaded ſome ſpecial matter in bar, ſnew- 


ing why the aſſiſe ſhould not be taken; as a releaſe, or 
ſome foreign fa& to be tried in another county. An aſſiſe 
talen for damages was, when ſuch ſpecial matter was found 
againſt the tenant, or he confeſſed the ouſter, and the aſ- 


ſiſe was charged to enquire only of the damages. An aſſiſe 


talen at large was, when, not withſtanding ſome deed or 


ſpecial matter pleaded, the title and all the circumſtances 
were ſent to be tried by the recognitors ; all which ſcems 


very reconcileable with the account of taking aſhſes given 
by Bracton b. | 


TR taking an aſſiſe at large was confilered as the moſt 
liberal mode of doing juſtice between the parties; it was 


breaking through the plea which was deſigned to ſtop the | 


aſſiſe being taken, and i it was throwing the merits of the 


queſtion, whether it depended upon a fact or a title, fairly 


before the recognitors. Whenever either the plaintiff or 
tenant were infants, and a deed ora fine, or any other mat- 


ter was pleaded in bar that in a common caſe would have 


ſtopped the aſſiſe paſſing, it was the practice for the judge 
to direct the aſſiſe to be taken at large c. Inſtances of this 
are numerous all through the book of affiſes, An afliſc 


| would be taken at large upon a defect in the pleadings; ; for | 


as the direct point in this proceeding ought to go to the 
afliſe, jf what was pleaded in order to prevent the aſſiſe, by 


throwing the queſtion upon another fact, failed in ſo doing, 


the reſult was, that the aſſiſe ſhould paſs. Thus, it was 


laid down as a rule, that: where a bar was pleaded, and the 


Vd. ant. vol. I. 234, Ke. 8 Aff. 28. 10 Af. 1. 28 Aff. 6. 11 Aff. 6. 


plaintiff 
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the bar, and the tenant omitted to rejoin to the title, the 


aſſiſe ſhould not be taken upon the title, but at large; and 


if the affiſe found the plaintiff ſeiſed by any other title than 
that he had ſtated, he would recover. Again, where a te- 
nant pleaded a releaſe, and-the plaimiff in his reply made 
title fince the releaſe, without traverſing the bar, there the 
aſſiſe was taken at large, namely, upon the ſeiſin and diſ- 


| ſeifin, under any title whatſoever d. It ſeems from theſe in- 


ſtances, that the taking an aſſiſe at large, was the ſame as 


| taking it in the very point of afliſe ; only the latter was 


upon a plea of the general iſſue, the former upon a defect 


in the pleading to iſſue after a bar. Another inſtance in 


Of colour. 


which an aſſiſe would be taken at large was, where, after 
pleading i in bar, the tenant made default e. 

Tux grand object of the tenant in an aſſiſe being delay, 
his buſineſs was to plead ſuch matter in bar, as would pre- 
vent the aſſiſe from being taken. To effect this, he was of- 
ten under a neceſſity of ſuggeſting ſome pretended title, 
which, being unfit for the judgment of the lay gents, muſt 


be determined upon by the courts; and however it might 
turn out in the event, if it deferred the aſſiſe, it had an- 


ſwered the purpoſe for which alone it was deſigned. One 
way of effecting this was, by admitting in the plaintiff ſome 
colour of a title, but ſuch a one as could not be ſupported | 
againſt the real one that. reſided in the tenant ; and then | 
praying the judgment of the court, if the aſſiſe ought to 
inquire of a diſſeiſin, where no diſſeiſin could poſſibly be 
committed by the tenant who had the better title. This 
was ſaid to be giving colour to the plaintiff. This ſort of 
pleading will be better explained by an inſtance. A caſe 
happened where a prioreſs had granted a leaſe to a man and 


his wife for years; the wife died and the huſband married 


again, v when the prioreſs entercd, with conſent of the huſ- 


* 28 AT, 17. aa Ed, III. 4. 
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band, and gaye livery of ſeiſin to him and his wife for their CHAP. xv. 


two lives: then the huſband died, and the prioreſs enter - 


ed ; upon which an aſſiſe was brought by the woman. The 

prioreſs, in order to prevent the aſſiſe being taken, pleaded 
in bar the above matter, only ſtating, inſtead of the livery 
of ſeiſin to the huſhand and wife for their lives, that they 
came to her and prayed her to enlarge their eſtate; upon 
which ſhe granted them a confirmation for their two lives; 
and upon the death of the huſband ſhe ouſted the wife, as 
| the by law might. It was argued upon this, that the plea 
was no bar, becauſe it admitted no colour of title in the 
plaintiff, but a mere confirmation, at a time when the 

plaintiff had no eſtate upon whigl 1 it could enure: beſides 
which, ſhe was a feme covert & the time, and fo upon 
the whole the confirmation was utterly void, It was 
; therefore, they ſaid, only a plea to the aſſiſe, and tbey pray- 
no o matter of ak hog was a mere denial of the difſcifin. 
But it was anſwered, that this was a colour in the plaintiff ; 
for it had been adjudged a good bar to ſay, that a woman 
entered after the death of her huſband, and claimed dower : : 
for though it was neceſſary that dower ſhould be formally 


aſſigned, yet as ſhe had colour to claim it, it was reckoned. 


a good bar. Tt was far the like reaſon ſo adjudged i in the 
preſent caſe, and the plaintiff was put to reply, and then 
he ſtated the truth of the caſe as above related f. 

THe point to be conſidered in theſe pleas was, whether 
they were a good bar ; that is, whether they contained ſuch 
matter as ſhould not be truſted to the determination of un- 

lettered j jurors. Too ſcrupulous an attention to men's 
rights, and a jealouſy of the interference of j juries in matters 
of law, induced the courts to entertain all ſuch pleas as 
upon the face of them purported to be pregnant with good 
matter in law; the truth of ſuch ſuggeſt ion remaining to 
be ſifted by the replies and rejoinders that were to foilow. 


b ; 40 Ed. 111 27, 24. 5 
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Taz action of treſpaſs, which in many other reſpe&s 
bore an affinity with, and of late had become in many caſes 
a ſubſtitate for the aſſiſe, did in this particular alſo reſem- 
ble it; and colourable pleading was as common and as ex- 
pedient in treſpaſs as in aſſiſe. The following is a caſe in 
treſpaſs, where this fort of pleading was reſorted to. In 
treſpaſs for taking and carrying away the plaintiff's corn, 
the defendant pleaded, that he let the land where the treſ- 
paſs was ſuppoſed to be committed, to one John for life; 
which John died, and the defendant entered; after which 
came the plaintiff and ſowed the ground, and then the de- 
fendant cut the corn; he therefore prayed the judgment of 
the court, if he ought to anſwer for this as a treſpaſſor. It 


was contended by the other fide, that this amounted to ſay- 


ing, that he did not carry away the plaintiff's corn, and it 
was accordingly offered to join iſſue thereon: but the de- 
fendant's counſel ſaid, they had admitted (that is, given 
colour) that the plaintiff ſowed in the defendant's land, 
and that the defendant cut it, as he well might, and that 
if the plaintiff pleaſed, he might have had an aſſiſe. The 
plaintiff's counſel, maintaining the firſt objection, ſaid, if it 
was not growing on our land, then it was not our corn, and 
therefore it amounted only to a denial of carrying away the 
Plaintiff's corn. But one of the juſtices ſaid, that it was 
a good plea in bar to ſay, that it was the defendant's free- 
hold, without more.; and he has ſaid more, namely, that 
the plaintiff ſowed the land; therefore, if he has any ſpe- 
cial matter, it would be more reaſonable to ſhew it in a re- 
ply, than to ſend it upon the general iſſue to the lay gents, 
who have no knowledge of law; fo that the plaintiff was 
obliged to reply 8. Theſe are ſome examples of pleading 
with colonr, which began now to be practiſed, but was not 
yet ſo thoroughly explained upon principleasin after-times, 
when it was wrought into a very curious piece of learning. 


8 38 Ed, III. 28. 
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Assis Es were to be taken in the county where the land CHAP. xv. 


lay, as ordained by Magna Charta h. If at the aſſiſes a 
foreign matter was pleaded, triable in another county, the 
way was to remove or adjourn the aſſiſe into the common 
"pleas; from thence a venire was iſſued into the proper 
county; and then a niſi prius; upon the return of which, 


with the iſſue tried, if it was found for the plaintiff, it 


would perhaps be remanded into the firſt county, for the 
aſſiſe to find the damages, and for judgment to be there 
given. If there was nothing in the caſe but the foreign 
matter, then it was uſual for the juſtices of the common 
pleas to give final judgment. It was not uncommon, after 
the plea in bar was tried, whether in the proper or in a 
foreign county, for the aſſiſe to be put to enquire of the 
circumſtances. If the lands lay in Middleſex, then, as 


there were no juſtices of aſſiſe in that county, the aſſiſe 


might be brought in the king's bench. Together with the 
writ of affiſe, it was uſual for the plaintiff to ſue out a 
patent of aſſiſe; this being neceſſary to entitle him to have 
a trial before the juſtices of aſſiſe; and if he had it not, 
the tenant might have judgment i. 

Nx xx to the aſſiſe of freehold, thoſe of common of paſ- 
ture and of nuiſance preſent themſelves ; but neither of 


them ſeem to differ from thoſe in the time of BraQon. | 


The aſſiſe of nuiſance, if brought in the county, was cal- 
led de pardo nocumento. The proper objects of ſuch viſcon- 
tial writs were expreſſed in two quaint Latin verſes &, 
Tu doctrines of nuiſance and diſſeiſin ſtood now in the 
ſame relation to cach other, and were governed by the 
ſame principle, as in Bracton's time l, and the diſtinQion, 
by which the injured perſon was to be governed in reſort- 
ing to one or the other, was ſtill the ſame ; only the con- 
cluſion from that diſtinction was now different; for in- 


Vid. ant. vol. I. 245. | | 129 Aſſ. 21. 
„  gultum ges es 
Fab fur porta, domus, wir gur mol mu, vice 


Et pons,  tradantur hæc vicecomitibus, 
vid. ant. vol. I, 345. 
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CHAP. XV. ſtead of having his choice of the two, he wWas confined by 


the nature of his caſe to one only. It was laid down, 


that where a perſon turned a courſe of water, ſo that his 


neighbour's mill could not work, an affiſe of diſſeiſin would 
lie, if the turning of the water and the mill were in the 
ſame vill; but if in different vills, then the remedy muſt 
be, an aſſiſe of nuiſance in the vill where the turning hap- 
penedn. If the place where the nuiſance was raiſed, ap- 
peared upon evidence to be the freehold of the plaintiff, 

he would be nonſuited, as having choſen a wrong remedy ; 
this being a caſe where he ſhould have had an aſſiſe of diſ- 
ſeiſin, or writ of treſpaſs o. The judgment in afliſe of 
nuiſance was to compel the party to remove it: 

Ws find in this reign a more particular mention of the 
affiſe of freſh farce ; a writ which has been glanced at in the 
reign of Edward I. This lay where a man was diſſeiſed 
of tenements deviſable, as they were by cuſtom in the ci- 
ty of London, and in ſome other boroughs and towns. 
The diſſeiſee was to lodge his plaint i in the court of the 
franchiſe ; when, upon ſhewing he was diſſeiſed, twelve 
men were appointed to try it, as in an affiſe of novel diſ- 
ſeiſin. This was called freſb force, becauſe the entry of the 


plaint and the recovery thereon were to be within ſixty 
days, or the plaintiff would be barred of this remedy, and 


driven to an aſſiſe at common law. To quicken the exe- 
cution of a judgment herein, the plaintiff might have a 
writ out of chancery to the bailiffs of the franchiſe 9. 

THE writ of quare ejecit infra terminum was * now al- 
ways followed by the proceſs of ſummons, attachment, and 
diſtreſs; and an outlawry might be had thereon ; the real 
procels uſed in Bracton's time being now obſolete ; and 


. of courſe, inſtead of Præcipe, it now always began with 


Si te fecerit ſecurum, &c. But a writ of treſpaſs had lately 


* 9 Aff. 19. 
* 32 Aff, 2 
» Vid, ant, vol. II. 152, 


TO.,N. B. 96. 
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bern contrived for redreft of termors who had been ejected 
from their term: this was called De ejefione firmæ. The 
words of this writ were: 87 H. te fecerit ſecurum, | Sc. / 
tenſurus quare vi et armis in munerium de I. quod C. præ- 
fato A. dimi ſit ad terminum decem annorum, gut nontlum 
præteriit, intravit, et bona et catalla juſdem A. ad vulen- 
tiam, c. in eodem manerio inventa cepit et aſportavit, et 
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| ipſum A. a firma ſua pradrifld ejecit, et alia enor mia ei in- | 


tulit, ad graue damnum ipſtus A. et contra pacem rnoftirams 
&c. s. This was a common writ of treſpaſs for entering 
land, and taking away goods, with the addition of certain 


words adopted from the quare ejecit infra terminum, name- 


ly, quod dimiſit ad terminum decem annorum, qui nondum 
preteriit, &c. de firm# ejecit, Cc. and the appellation of 
ejectione firmæ might be copied from the ejeTiont ruſtodre, 
which was likewiſe a writ of treſpaſs. This action lay not 


only againſt ſtrangers, but againſt the leſſor, not withſtand- 


ing the old argument, that a man could not enter vt er 


armis, into his own freehold t; the poſſeſſion of a termor 


for years being now conſidered as equally facred with the 
ſeiſin of a frecholder, and to be protected even againſt the 
freeholder himfelf. This writ went only for damages, the 


term being to be recovered in the old writ of quare cjecit 


infra terminum, or the ſtill older of covenant u. 
LiTTLE need be ſaid of the writ of mortaunceſlor. 
This remedy was leſs recurred to than in the time of Brac- 
ton, it being in many caſes ſupplied by the formedon in 
_ difcendre, and ſeveral writs of entry. The ſame may be 
ſaid of writs of coinage, of ael & beſael; which, being of 


ſimilar import with the mortaunceſtor, followed its fate 1 in 


the revolution of legal remedies. 
Next to the aſſiſe of novel diſſeiſin, the ol © common 
remedy in ouſters of freehold was the writ of entry. Writs 


of entry were various even in the time of BraQton* z but, 


„o. N. B. r22.. Vid. ant, vol. I. 34 1. 
* 44 Ed. III. 22. = Vid. ant, vol. I. 393, &c. 
4 ; ſtill 
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CHAP. XV. ftill being of a ſpecial form, and confined to certain cir- 
| cCumſtances of freehold and eſtate, it had been found ne- 
ceſſary in the reign of Henry III y. and again in that of 
Edward I2. to accommodate theſe writs to new caſes of 
injury tofrecholds. Owing to theſe parliamentary enlarge- 
png writs of entry had become very numerous and com- 
mon. To bring into one point what has already been 
aid in different parts of the foregoing Hiſtory, and give 
the reader a juſt idea of the variety and comprehenſiveneſs 
1 of real remedies, it may be proper to recapitulate ſhortly 
theſe writs, with ſome curſory obſervations upon them, as 
they now ſtood. | | 
Tux writ of entry which firſt preſents ſelf, and which 
7 from its ſimplicity deſerves our conſideration firſt, is that 
Entry ad termi- 
num gui præteriit. ad terminum qui præteriit. The form of the writ was, 
| Pracipe A. quid juſit, &c. reddat B. unum meſſuagium, 
Sc. quod eidem 4. dimiſit ad terminum qui præteriit, ut 
dicitur. Et niſi, &c. et prædictus B. fecerit te ſecurum, 
&c. tunc ſummone, &c. correſponding preciſely with the 
form in the time of Bracton 2. This was the remedy re- 
ſorted to by a leſſor, where lands or tenements were let fora 
term of years, and the tenant held over his term. Inſtead 
of bringing this writ, the leſſor might enter, and, if he 
was ouſted, he might have an aſſiſe of novel diſſeiſin. This 
writ of entry lay alſo where there was a leaſe for the life of 
another, and the leſſee held over ; or if the tenant for life 
aliened and died. If the land was recovered againſt the 
tenant for life, and he died, the reverſioner might have this 
writ in the pat b; for this like all other writs of entry, might 
be had in the per, per et cui, andpoft. But if the reverſion was 
granted over, and the tenant for term of life aliened and 
died, the grantee of the reverſion, being a ſtranger, could 
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not have this writ, which lay only for the leſſor, or his 


heir. For a fimilar reaſon, it did not lie for the reverfio- 
ner after the death of a tenant in dower, or by the courteſy, 
who took an eſtate by the common law, and not by leaſe. 
It appears by ſtat. Weſtm. 2. c. 25 ©. that if a tenant for 
years or a guardian in chivalry aliencd in fee, the leſſor or 
infant might have an aſſiſe of novel diſſeiſin, and the feoffor 
and feoffee ſhould both be named diſſeiſors: the aſſiſe 
might be brought during the life of any of them, but if 
they were all dead, recourſe muſt be had to a writ of 
entry. 


Ir this or any other writ of rmery was in 0 poſt, the 


following clauſe, which ſubſiſted even in BraQon's time d, 
was always inſerted, et unde quæritur quid prædictus A. ei 


deforceat, &c. but — in thoſe in the per, and per et cui. 


Again, wherever a perſon demanded of the poſſeſſion of an 
anceſtor, it ſhould always be by title, as quod clamat eſſe 
jus et hereditatem ſuam &c. ; but when he went upon 


his own poſſeſſion, he was never to make title. There was | 


an exception to this, where a woman demanded her inhe- 
ritance or maritagium, that had been aliened by her huſ- 
band, or her dower aliened by another huſband ; for in 
ſuch caſes, in a cui in vita to recover, ſhe was to make 


title in the above manner e. 


Wx have ſeen that in Bracton's time, where a gift was 
alledged to be made by a perſon non compos mentis, an in- 
quiſit ion uſed to be made, whether the donor was of ſane 
mind f. But now there was a remedy, by a writ of entry 


dum non fuit compos mentis; which was in this form +: Pre- 


cipe A. guid juſtè et fine dilatione reddat B. unum meſſuagi- 
um, c. quod clamat efſe jus et hareditatem ſuam, et in 
quod idem A. non habet ingreſſum niſi per C. patrem pre- 
411 B. _= heres ipſe Oh, qui illud ei dimiſit dum non 


Vid. ant. vol. II. 204, 205. O. N. B. 123. b. 


4 Vid. ant, vol. I. 30g. * Vid, ant, vol, I, 292, 
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fince the time of Bracton, and was in this form : 
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CHAP. xv. uit compos mentis, at. dicit, Oe. This writ lay for the 
ir heir of the perſon who was non compos mentis, and who 


was dead; and the general opinion was, that it would not 
lay for the perſon himſelf who had made the alienation; 
becauſe no one was to be received to diſable, or Aaultißy « 
himſelf, as it was afterwards expreſſed : however, it was 
laid down in the regiſter of writs, that he might maintain 
this writ, and in ſuch caſe the heir would be received. 
AxoTHe writ to recover land that had been con- 
veyed by a perſon diſabled in law to niake a gift, was the 
writ of entry dum fuit infra ætatem. This writ 1 28 
ræcipe 
A. quod Jule, &c. B. qui Plenæ etatis 72 ut dicit, 
duas acras terre, &c. guas idem B. ei dimiſit, dum fuit infra 
ælatem, ut dicit, Sc. Where an infant aliened land that 
had deſcended to him during his infancy; or that he had 
purchaſed to himſelf for life, or in fee; he might, when 
of full age, have recovery thereof by this writ. But if an 


Infant leaſed his land for a term of years, and afterwards 


made a confirmation, or releaſe, before he came of age, 
he could not when of age have this writ, becauſe this was 
no alienation ; for an infant could not make a demiſe of 
the freehold, till livery of the land was made to him: but, 
in ſuch caſe, he might have an aſſiſe of novel diſfeiſin. 

Ir an infant aliened in fee, and died leaving iſſue; his 
iſſue, when of age, might have this writ for the lands fo 
aliened by his father. It was expreſsly held, that neither 
this nor any other writ of entry would lay for the iſſue till 


he was of full age, excepting the caſe of the iſſue of a diſ- 


ſciſee, as directed by ſtat. Weſtm. 1. c. 47h. Where the 
father aliened land deſcended to him in tail, and died leav- 
ing iſſue, the iſſue were to have a formedon in de ſcendres | 
and not a writ of entry dum fuit anfra ætatem. 


© O. N. B. 125. 5 „ Vid. ant. vol. U. 117. 
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Ir an infant aliened his land, he might enter, and if 


ouſted, might, when of age, have an aſſiſe of novel diſſei- 
fin ; but if he had not made ſuch entry, he could, when of 
age, only have this writ. of entry. And yet in the third 
year of this king, where an heir did not enter till he was of 
full age, and an aſſiſe was brought againſt him, the judges 
held, it could not be maintained, becauſe the tenant was 
not ſeiſed of the freehold after the heir was of age; that is, 
the ſpace of a year and a day had not elapſed, and there- 
fore that the freehold could not accrue i. 


THE writ of entry ſuper di 72 mam in le pr wy was 


that which approached the neareſt to the aſſiſe of novel diſ- 
ſeifin, and is the firſt writ of entry mentioned by Bracton 
as a remedy, where the aſſiſe failed by the death of one of 
the parties k. The form of it was this: Præcipe A. quid, 
&c. reddat B. unum meſſuagium, &c. quod clamat eſſe jus 
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et hæreditatem ſuam, DE QUO idem A. injuſt et fine judicio 
diſſeiſivit C. patrem prædicti B. cujus hares ipſe eft, poſt 


primam transfretationem domini regis, &c. in Vaſconiam. 


This writ was always to contain the words DE QUo, or 


DE QUIBUS 4. diſſeiſivit B. patrem, Sc. and from thence 
was named diſeiſinam in le quo, or in le guibus. x 

WXRE a perſon was diſſeiſed and died, this writ lay 
for his heir againſt the diſſeiſor; and it lay for none but the 


heir of the diſſeiſee; ſo that in this writ, the demandant 


was always to make title as heir to his father. It lay not- 
withſtanding the nonage of the heir, as appears from ſtat. 


Weſtm. 1.c. 47]. This was on account of the freſh 
ſuit ; for if it was brought againſt the iſſue of the alienee 
of the diſſeiſor, the parol would demur for his nonage, this 
not being within the ſtatute m. | 


i O. N. B. 126. | 1 Vid. ant. vol. II. 119, 2 
* Vid. ant. vol. I, 240. *. N. B. 128. b. | 
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BEFoRE we proceed any further to enquire into the na- 


ture of different writs of entry, it may be proper to con- 
ſider more particularly thoſe ehanges to which they were 
all equally liable; namely, under what eircumſtances it 
was that they were to be drawn in their fimple form, or 
were to be in the per, the per et cui, or in the 571 *. 


Tux form of the above writ of entry ſaper dilſeiſmam, 
if in the per, was this: Præcipe I. &c. qu d juſts et ſie di- 
latione reddat B. unum meſſuagium, &c. quod clamat efſe jus 
et hereditatem ſuam, et in quo idem A. non habet ingreſſunt 
niſi RR E. qui inde injuft? et fine judicio diſſeiſivit C. patrem 
grædicti B. cujus heres ipſe eſt, poſt primam transfretatio- 
nem, &c. et unde gueritur, &c. It was the characteriſtic 
of this writ always to alledge, et in quod idem A. non habet 
ingreſſum niſt per E. qui illud ei dimiſi, qui injuſte, &c. 
This writ was the proper remedy when the diſſeiſor aliened 
to another, or died and his heir entered; for then the diſ- 
ſeiſee or his heir might have this writ againſt the alienee, 
or the heir of the diffeiſor; and he could have it againſt no 
other perſon. During the life of the diſſeiſor no writ of 
entry lay for the diffcifin, but only an affiſe of novel diſſei- 


fin. The afliſe in ſuch caſe might be brought againſt him 


and the alienee both; and if the diſſeiſor would not pay all 
the damages, the alienee muſt, according to the ſtat. Gloc. 


c. 1, But if the diſſeiſor aliened and died, and the alienee 


aliened to another perſon; or if the diſſeiſor died, and the 
heir entered and died, and hi heir entered; then the diſ- 


ſeiſee or his heir was to have a writ of entry ſur diſſtiſin in 


the per et cui; and the writ was to alledge, et in guod 
non habe ingreſſum niſi PER talem, ci talis illud ei dimiſit, 
gui inde, &c. Theſe writs in the per, and per & cui, 
could be maintained againſt none but the real tenant, who 
was in by purchaſe or deſcent of the inheritance, as appears 


by the wording of the two writs, one ſtating a deſcent, the 


other a demiſe, 


® Vid, ant, vol. I. 393. 397. and vol. II. 72, * Vid. ant. vol. II. 148. 
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Ir the alienation or deſcent; was without the degrees, fo CHAP. XV. 
as the writ could not be in the per, nor in the per et cui, it DW. III. 
was then to be in the p; and it was a rule, that when 
an alienation or deſcent was without the degrees, and in 
the pot, no writ ſhould ever after be had on ſuch aliena- 
tion, or deſcent, in the per, or per et cui. There were 
five events that put a writ out of the degrees, namely, in- 
truſion, election, judgment, d * fn for. di Miſin, and 
eſcheat. 


Tus, as to intru/jon ; if the diſſeiſor died ſeiſed, a * 
ſtranger abated, the diſſeiſee or his heir could have no writ 

in the per, but muſt bring it in the pe; for the abator 

was in neither by deſcent nor purchaſe, but by a wrong of 

his own. As to election; if the diſſeiſor was a man of reli- 

gion, and died, and his ſucceſſor entered, the diſſeiſee or his 

heir could have no recovery againſt the ſucceſſor by any 

writ but one in the pe; becauſe the entry of the ſucceſſor 

could never be ſuppoſed congeable by the predeceſſor, ſo as 

that he ſhould be adjudged in by his predeceſſor, the ſame 

as a ſon is in by his father. As to judgment; if a man re- | 

covered againſt the diſſeiſor, and the diſſeiſor died, the di- 

ſeiſee or his heir could have no other writ of entry fur | 
di ſſeiſin but one in the po, becauſe the tenant entered 

neither by deſcent nor purchaſe, but by judgment. There 

were, however, ſome caſes where a judgment did riot put 

a writ out of the degrees. Thus, where an abator had iſſue 

and died, and the iſſue was ouſted by a ſtranger, againſt 

whom the iſſue recovered by affiſe of novel diſſeiſin; if a 

writ of entry ſur diſſeiſin was brought againſt the iſſue, it 

ſhould be within the degrees, becauſe this recovery put the 

iſſue in his firſt eſtate, namely, in the ſame deſcent in which 

he was after the death of his father. As to diſſeiſin ſur diſſei- 

n; if the diſſeiſor was diſſeiſed, and died, the firſt diſſei- 

ſce or his heir could have no recovery but by a writ in the 

pen; for the tenant entered neither by deſcent nor by feoff- 

ment, but wy by diſſeiſin. As to . if the diſſeiſor 
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died without heirs, or committed felony, and was attainted, 
and then died, and the lord entered, as into his eſcheat, 
the diffeifee or his heir could have no writ of entry but in 
the poſt ; for the lord was in neither by deſcent nor by feoff- 


ment, but by eſcheat o. 
Tu E writ of entry ine ena zapituli, was in uſe in this 
time of BratonP. The writ was as follows: Præcipe A. 
quid juſte, &c. reddat B. abbati ſancti Auguſtini de N. 
unum meſſuagium, Sc. quod clamat e jus monaſterii ſur 
prædicti, et in guod idem A. non habet ingreſſium niſi per C. 
guondam abbatem monaſiertti prædicti, qui illud ei dimifit 
SINE ASSENSU et woluntate CAPITULI monaſterii prædicti, 
ut dicit, t. Where an abbot, prior, or any one who had a 
convent or common ſeat, aliened lands or tenements be- 
longing to his church without the aſfent of the convent or 
chapter, andthen died, his ſucceſſor might have this writ g. 
Tu writ of entry ſur cui in vita, like the former, 
was in uſe in BraQon's time, and has been frequently 
mentioned ſince r. The form of the writ was thus: Pre- 


cipe A. quod juſi?, Sc. reddat B. que fuit uxor D. unum 


meſſuagium, &c. quod clamat eſſe jus et hæ reditatem ſuam, et in 
quod idem A. non habet ingreſſum niſi per prediflum D. 


guondam virum ipſius B. qui illud ei dimiſit, cui ipſa IN 


vITA ſus contradicere non potuit, ut dicit, Sc. Where the 
wife was ſeiſed for term of life, or in tail, or in fee, and 
took a huſband, and the huſband aliened and died, this writ - 
might be brought to recover the land. Notwithſtanding 
this writ was grounded upon the widow's own ſeifin, yet 
ſhe was to make title by purchaſe or deſcent ; and if it was 
a fee · ſimple, the writ was always required to alledge, quod 
clamat eſſe jus et bæreditatem ſuam; if it was only an eſtate 
for life, quod clamat tenere ad terminum vitæ ſus ; and fo 


mutatis mutandis, if in fee tail. fo 
„ O. N. B. 129. b. 5 | r Vid, ant, vol, 1, 393. e ant. 
p. Vid, ant. vol. I, 395, vol. II. 190. 
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the widow ſhall recover her land after her huſband's 


death, if it was loſt by default during the coverture, in an 
action brought againſt the huſband and wife; ; but if the re- 
covery was againſt the huſband ſolely, whether it was by 
default, or by action tried, the widow might have an aſſiſe 


of novel diſſeiſin, and not cui in vitd; becauſe ſhe was no 
party to the judgment, and was ouſted "OF the e of 


her freehold. 


By ſtat. Weſtm. 2. ch. 40.t it was ordained, has 
where a widow brought her cui in vita againſt the alienee 


of the huſband, and the alienee vouched the heir of the huſ- 


band, being an infant, the parol ſhould not demur. But it 


was otherwiſe where the widow brought her cui in vita in 
the per et cui, and the tenant vouched him by whom the 


entry was ſuppoſed, and he vouched over the heir of the 


| huſband, being within age, and prayed the parol might de- 
mur till the full age of the heir, for in this latter caſe the 


parol would demur-; - becauſe the ſtatute is only to be un- 


derſtood of the alience of the _—_— vouching the heir of | 


the baron. 
IF the widow died, her heir owls have the ſame reme- 


dy by writ of entry ſur cui in vitd. But if the woman was 
| tenant intail, andthe huſband aliened, or the huſband and 


wife loſt by default, the heir muſt reſort to a formedon in 
deſcendre, and could not bring a cui in vita. If the iſſue 
brought a cui in vit on an alienation by the father, he was 
not to be barred by the warranty of his father, as appears 
by the ſtat. of Gloc. ch. 3. u unleſs he had land to that 
amount in fee ſimple to deſcend on him from his father; 
for if it was from any other anceſtor, or in fee-tail, it was 


not a bar. If a huſband leaſed land held in right of his 


wife for term of years, and afterwards made a confirmation 


Vid. ant, vol. II. 190. t Ibid, 191. u Ibid. 146, 
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could not have à cui in vita, but muſt bring an aſſiſe of 


novel diſſeiſin, and the heir a writ of entry ſur diſſeiſin; 


for the writ was not to ſuppoſe ſuch alienation to be made 


by confirmation, or releaſe *. „ 
A NEw writ of entry had lately made its en, 


adapted to caſes where a divorce happened between the man 
and woman after the alienation; for then the woman, in- 
ſtead of a cui in vitd, might have a writ called cui ante 


divortium to recover the land. This agreed entirely with 


the former; only inſtead of cui in vita, it alledged cui 
25 ante divortium inter eos celebratum, &c. and the writs 
in its nature and practice, was preciſely the ſame with the 
1 to which it was a ſort of appendage y. 


Wx find another new writ of entry of the following 
tenor: Præcipe A. guid juſis, &c. reddat B. unum meſſua- 

gium Sc. quod idem B. ei dimiſit CAUSA MATRIMONIL | 

INTER EOS PR ELOCUTI, gui eam duxiſſe debuit in uxorem, 


et nondum duxit, ut dicit, &c. This was from the words 
of it called a writ of entry cauſ# matrimonii prelecuti. It 
was no uncommon practice, and ſeems to have originated 


from gifts in maritagium®, for a woman to give lands or te- 


nements, or a rent to a man, on condition that he ſhould 


marry her within a given period. If after this the man 


would not marry her within the time, or if he diſabled 


himſelf by marrying another, or entering into religion, or 


by being ordained preſbyter, the woman or her heirs might 
recover the land by this writ z and might follow it by a 
writ in the per, per et cui, or the pofl, into whatſoever 
hands it went. This condition to marry was to be by 
deed indented, or the writ could not be ſupported *. 

In the time of Bracton there were two writs of intru- 
ſion: one was pone per vadium, &c. which was to be 


20. N. B. 23. b. vid. ant. vol. I. 296. | 
7 0. N. B. 134+ f 1 O. N. B. 155 
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| brought recently after the pda 2 the ather was a writ 


of entry, and was the remedy when che claimant had cho- 
ſen to lay by for a ſpace of time b. The former of theſe 
ſeems now-to have gone out of ſc, and the latter alone 


continued, which was in this form: Pr«cipe A. guid fuftt, 


c. reddat E. unum meſuagiums &c. guod clamat efſe jus et 
hareditatem ſuam, at in guad idem A. non habet ingreſſum 
niſi PER INTRUSIONE M, quam in illud fecit poſt mortem C. 


que fuit uxor G. que illud tenuit in dotem de dino preedifti 


G. guandam viri ſui, patris pra dicti B. cujus heres ipſe 
oft, ut dicit, fc. Where a tenant for term of life in 
dower, or tenant by the ogurteſy, died ſeiſed of lands or 
tenements, anda ſtranger entered, the perſon 1 in reverſion 
might have this writ againſt the abator, or whoever entered 


after the deceaſe. If an intruſion was made tempore vaca- 


touts, the ſucceſſor might have this writ againſt an abator 
into any lands or tenements belonging to his church 3 and 


this was by the ſtat. Marlb. ch. 28c. 


Mx finda writ called a writ of entry ad communem le- 
gem, which was in this form: Precipe A. quod juſte, &c. 
reddat B, unum meſſuagium, Gre. guod clamat eſſe jus et hæ- 
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Entry ad commu« 
nem 'legems 


reditatem ſuam, et in quod A. non habet ingreſſum niſi per 


C. gue fuit uxor D. que illud ei dimiſit, et quod illa in do- 


zem tenuit de dono prædicti D. guondam viri ſui, patris præ- 


dicti B. cujus heres ipſe elt, ut dicit, &c. Where a tenant 


for term of life, by the courteſy, or in dower, aliened in 
fee and died, the reverſioner might have this writ to reco- 
ver the land, into what ſoeyer hands it paſſed; and this was 


at his option, have a writ of entry ad terminum git 

præteriit, or a writ of entry ad communem legem; but a te- 

nant by the courteſy, or in dower, could not properly be 
2 Vid. ant, vol. I. 125. 138. 


v Vid, ant. vol. 1. 396. 4 vid. ant. vol. II. 190, 191. 
© Vid, ant, vol, II. 73. O. N. B. | 


called | 


by ſtat. Weſtm. 2. ch. 34. In the caſe of a tenant for 0 
life loſing by default and dying, the reverſioner might, 
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| CHAP. XV. called : a termor; ſo that the former writ of ad terminum gut 
preteriit could not lie againſt them, but only the writ of ad 
communemlegem, as provided by the above ſtatute. Further, 
ſhould a tenant by the courteſy alien, or loſe by default, 
and die, the perſon in reverſion might have recovery by aſ- 
fiſe of mortaunceſtor, ael, or coinage, and the like writs, 
| notwithſtanding the ſeifin of the tenant by the courteſy, as 
appears by the ſtat. Gloc. c. 3. e or he — have this writ 
of entry ad communem legem f. 
The writ of entry in caſũ proviſo was given 1 the ſtat. 
Gloc. ch. 7 8. The form was as follows: Præcipe A. 
quod jute, c. reddat B. unum meſſuagium, &c. quod cla- 
mat eſſe jus et hæreditatem ſuam, in quod idem A. non ha- 
bet ingreſſiim niſi per C. que fuit uxor D. que illud ei dimi- 
fit, que illud tenuit in datem de dono prædicti D. quondam 
viri ſui, patris prædicti B. cuj us beres ipſe.eft, et quod poſt 
dimi ſſianem per ipſam C. prefato A. contra formam ſlatuti 
Gleceſtriæ de commuki confilio regni Angliæ, inde PR OvIS1 
r Ac r AM in fædo ad prefatum F. reverti debeat per formam 
ejuſdem flatuti, ut dicit, &c. Where a tenant in dower 
aliened in fee, or for term of another's life, the reverſioner, 
hy the ſtatute of Glouceſter, might bring this writ againſt | 
the perſon in poſſeſſion. It was always to be RE in 
oy in Confimili the life of the tenant in dower b. 
Tus writ of entry in cons milt caſy was of kin to the 
former, and owed its origin to the ſtat. Weſtm. 2. c. 29. 
which permitted writs to be made in conſimili caſy. Accord- 
ingly, as the former wasa remedy where a tenant in dower 
aliened, this was a remedy for the reverſioner, where a te- 
nant for term of life, or by the courteſy, aliened in fee. 
This, like the former, muſt be brought during the life of 
the tenant by the courteſy, or for life“ The form was 2 
this: Pracipe A. quod juſte, &c. reddat B. unum meſſua- | 
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Vid. ant, vol, II. 146. 9 O. N. B. 137. 
„„ Vid. ant, vol. II, 202. 
Vid. ant. vol. II, 147. 8 


ENGLISH LAW. 


gium, Sc. nd clamat efſe jus et hereditatem ſuam, et in 
quod idem A. non habet ingreſſum niſi per C. qui illud tenuit 
per legem Angliæ pot mortem D. quondam uxoris ſuæ, ma- 
tris prædicti B. cujus beres ipſe eſi, et quod pojt dimiſſi- 
vem per ipſum C. prefato A. inde factam in fœdo ad præ- 
Fatum B. reverti 10 oy Jos ne in * ce 
proviſi, &ci. | 
Tus far of writs * entry; 3 the faſhionable e, in 
thoſe days, in moſt caſes of ouſter of freehold. To theſe 
may be ſubjoined, as nearly allied both to the writ of entry 
and writ of right, a writ in uſe for recovery of a freehold, 
called guid ei deforceat, which was given by ſtat. Weſtm. 2. 
c. 2 k. to tenants in tail, in frank- marriage, dower, courte- 
ſy, or for term of life, when they had loſt by default. This 
writ came in lieu, and may be conſidered in the nature 


4¹ 
CHAP. xv. 
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of a writ of right. It could be brought only by the very. 


perſon who loſt the land 1, 

Taz grand remedies for perſons hi under * 
were the writs of formedon in deſcendre, remainder and 
reverter. The forms of theſe writs have been already 
ſhewn m; and nothing remains to add, but ſome-few obſer- 

vations on their diſtin& natures, as laid down 5 the law- 
yay of tis reign. | 2 
I all caſes of a gift of lands, tenements, or a rent in 

frank-marriage, or to a man and woman and the heirs of 
their bodies engendered, or to a man and the heirs of his 


body; if, after the death of. ſuch man or woman, leaving 


iſſue, a ſtranger abated; or if an alienation was made, 
with fine or without; or if there was a diſſeiſin, or re- 
covery by default, after default; then after the death of 
the donee, the iſſue might have his writ or formedon in 
Wk to recover the land. . 


z : 0. N. B. 135. b. = Vid. ant, vol, II, 166, 2 | 


* Vid. ant. vol. II. 193. 321. 
10. N. B. 140. b. ; 


Tux 


Writs of for- 
medon. 
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the caſe might be; ſo that this was now conſidered as a writ * 
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Tux iſſue PD, recover on the poſſeſſion of his anceſioe 
by no writ but this. But of his own poſſeſſion he might, 
if ouſted, have an aſſiſe of novel diſſeiſin, or writ of entry, as 


of right for the heir in tail. It was now taken for ſettled law, 


as has been before obſerved a, that in this writ it was a good 
bar to plead the feoffment of the anceſtor with warranty, 
with an averment that the iſſue had aſſets by deſcent in 
fee · ſimple. If a tenant in tail in poſſeſſion entered into 
religion, his iſſue might have this writ, alledging, guid 

pater ſuus habitum religionis afſumpſit, Ac. But if the fa- 


ther made a feoffment before he took the habit of religion, 


the iſſue could not have this writ till his father was dead. 
In this writ, the taking of the profits was to be laid only 
in the perſon of the firſt donee, and the demandant was to 
make himſelf heir in tail to the perſon laſt ſeiſed, In this 


writ, and that in reverter, the demandant need not ſhew 


a deed; but in that in remainder, he muſt ſhew a deed o. 


Tux writ of formedon in remainder lay for the remainder- 
man, whether the remainder was in fee, in tail, or only 


for life, againſt any one who entered after the death of the 


perſon ſeiſed of the preceding eſtate, if he was ſeiſed only 
for life, or if he was ſeiſed in fee- tail, and died without 
iſſue. If the tenant in tail in remainder was once ſeiſed i 
and died, his iſſue could have no writ but a Formeden in 


deſcendre 3 5 but if he had never been ſeiſed, he could have 


no writ but a formedon i in remainder. This writ, as was 


before ſaid, could not be maintained without a ſpecialty to 
prove the limitation in remainder. If there was a tenant 
for life, with remainder | over, and the tenant for life was 
implcaded, and vouched the leſſor, and recovered in va- 
lue; the remainder-man, after the death of the tenant for 
life, might demand ſuch land recovered 1 in value i in a for- 


* Vid, ant, vol. II. 32 I = Vid, ant, 11, *O.,N,B. 143. 


« 


medon 


„Een nm: 


| medon in remainder, the ſame as he might the original lands; 
becauſe the tenant for life recovered by virtue of the ſame 


| entail on which the remainder was limited. But it was 
otherwiſe of a reverſion that was granted over, becauſe the 


recovery was founded on another deed than that by which 
the reverſion was granted; and therefore ſuch recovery in 
value would go to the leſſor: yet if the tenant for life 
had vouched the grantee of the reverſion, and he had 
vouched over the leſſor, the recompence would go to 


_ the grantee, and not to the leſſor. If a tenant in tail with 


remainder over aliened with warranty, and died without 


iſſue, ſo as that the remainder - man was his heir, this war- 


ranty would be a bar without aſſets; becauſe it was out of 
the proviſion of the ſtatute, and at common law every 
warranty was a bar. The remainder- man, in like man- 


ner, might be barred by the waa of an anceſtor who was 


no party to the entail. 
 NoTwITHSTANDING the 3 could not re- 


quire an anſwer of the tenant, unleſs he had a deed, yet 


the tenant could take no iſſue on the remainder, but he 


was to anſwer to the gift. Where this writ was brought 


after the death of tenant for life, for a fee- ſimple, or fee- 


tail, the demandant was to alledge eſplees in the perſon of 
the donor, as in caſe of a fee-hmple, and in the perſon of 


the tenant for life, as in a frechold. But if he claimed 
2s tenant for life, he was to lay eſplees only in the 
perſon who made the deed! p. | 
Tux writ of formedon i in reverier lay for the „ 
or his heir, after the death of a tenant in tail, and never 
after the death of a tenant for life, or any other term. In 
this writ, the eſplees were to be laid both in the nn of 
the donor and donee 4. 

Tux writ of dower unde nibil habet, hs writ of right .of 
dower, and admeaſurement of dower, ſeem to be in their 


?O, N. B. 147. b. | * Ibid, 149. b. 2 
form » 
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form, proceſs, and learning, the ſame as has been already 
ſhewn *.' 


© moveable the ſame as a writ of right patent, as will be more 


ſtill in force u. 


OR e of thoſe ſtatutes. 


fully ſhewn hereafter. 


condition as in Bracton's times. But the old writ of .quare 


non permittit was now called guare impedit; and the quare 
impedit, as it was uſed in Bracton's time, together with 


the appellation of guare non permittit, as a diſtin& writ, 
had long become obſolete t. The other auxiliary writs in 
theſe clerical remedies, as uſed in the time of Bracton, were 
A writ had been framed fince his time, 
called guare incumbravit ; and lay againſt the biſhop. for 
filling the church, while a ſuit was depending for the pre- 


' ſentation. This writ was formed upon the model of the 
prohibitory writ mentioned by Bracton under the name of 


ne incumbraret. The proceſs in this new writ was ſum- 
mons, attachment, and diſtreſs x. Another auxiliary writ 
had been contrived, and called, de vi laicd removendd this 
was recurred to, when a ſuit was depending between two 
perſons for a church, and one of them came with force, as 
was ſometimes done, and took poſſeſſion. 


ſiſted, to take the Hoſſe comitatũs, and attach the offenders, 


ſo as to have their bodies coram nobis to anſwer for their 
offence, This writ was never granted without a certificate 
from the biſhop, teſtifying ſuch reſiſtance 7. 


- : Tax. writ of juris utrim, which had been gradually 
opened by ſeveral ſtatutes, was ſtill further enlarged by the 
The ſtatute 14th of this 


u Vid. ant. vol. I. 357. 
* O. N. B. 33. 
7 O. N. B. 37. 


r Vid, ant. vol. I. 9 383m, 334. 

Vid. ant: vol. 1. 384, 354. 

Vid. ant, vol. I. 355. and vol, 
II. 194. 


Ang 


t The writ of right of dower was to be directed 
to the heir, or, if he was in ward, to his guardian; but if the 
heir had no court, then to the chief lord; and it was re- 


The writ of right of advowſon 
and the aſſiſe of darrein preſentment were much in the ſame 


This writ di- 
rected the ſheriff to remove ſuch force, and, if he was re- 
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vlog & 15 ch. 172. which allowed this writ, u other 


perſons, to guardians or wardens of chapels,” was held to 
extend to wardens of hoſpitals ; ſuch a variation being juſ- 
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tified (it was ſaid) by the ſtatute of Weſtminſter *, as belies * 
in conſimili caſy. Thoſe who had a convent, or foundation 


with a common ſeal, could not maintain this writ, but ſuch 
perſons were obliged to reſort to the writ of entry ine aſ- 
ſenſu capituli, & ca. The proceſs in this 'writ was ſum- 


mons, and reſummons, as in a writ of mortaunceſtor. 
Wx now come to conſider the nature of writs of right, 


as explained in the writings of this period. A writ of right 
was faid to be either patent or cloſe. .A' writ of right cloſe, 
was directed to the ſheriff 5 a writ of right patent was di- 
rected to the lord of whom the land in queſtion © was 


holden; commanding him to do right and juſtice between 


the parties. This writ might be removed out of the lord's. | 


court into the county by toit, and out of the county to the 


common bench by pone, if the demandant fo pleaſed; for | 


which reaſon the writ contained the clauſe of et. niſi fe- 
ceris, vicecomes, &c. faciat, &c.; for the writ being 


all along in the cuſtody of the demandant, he might re- 
move the plea without ſtating the cauſe i in the pone; tho", 


if the pone was at the ſuit of the tenant, it muſt contain 
the cauſe of removal. The plea might alſo be removed 


per ſaltum out of the lord's court to the common pleas, by 


recordari with cauſe, at the ſuit of the tenant d. How far 
this correſponds with the account. before given of writs of 
right in the lord's court in the time of Glanville and 
Braclon, may be ſeen on comparing them e. The word- 
ing of the writ now in uſe agreed exactly with that in 
Glanville. 

Wr find a writ of right, intitled, Quia deminus re- 
mifit curiam ſuam domino regi, which has not been before 


Vid. ant. vol II. . o. N. B. 2. 


202. 402. 
O. N. B. 39. b. | 


men- 


* Viz, ch. 24. Vid. ant. vol. II. < Vid, ant. vol. I. 172. 399. &C, 


Writs of right. 
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| mentioned by that name, tho' it was 1 Lied ae t which ; 


2 have been reſorted to in Glanville's time, when a 


court was proved de rect defecifſe d. This writ of right, 


quia dominus remiſit curiam, lay where lands or tenements, 


holden of ſome inferior lord, were demanded in a writ of 
right, and the lord held no court: in ſuch caſe he, at the 

requeſt of either of the parties to the writ, would tranſmit 
the writ to the king's court, remitting his court, for that 


time, to the king's court ©, with a ſaving of his ſeignory on 
any future occaſion; upon which there iſſued this writ, 
Quia dominus, &c. returnable before the juſtices of the 


common pleas: this writ was always cafe. This writ- 


agreed with the common form of a writ of right, only 
there was added after tele meipſo, &c. a clauſe ſignifying 
the reaſon of iſſuing the writ, quia capitalis dominus fœdi 


illius inde remiſit nobis curiam ſuam, &c. The proceſs 


in this was ſummons, grand cape, and petit cape, the fame 
as in other writs of right f, 


TrzRg was a writ of right in London, directed to the 


mayor and ſheriff of the city, which was patent, and not 
cloſe; for though the cauſe of the diſtinQion was, that the 
latter writs were directed to the ſheriff, and the former not, 
yet this, being directed to the mayor as well as the ſheriff, 
was patent. This writ alſo did not contain the clauſe 27% 
feceritis, vicecomes faciat, &c. and therefore it could not 
be removed like the others. It was, however, removeable in 
fome particular caſes. Thus, where a foreigner happened 
to be vouched, the mayor and ſheriffs were to adjourn to a 
certain day before the juſtices.of the bench, and ſend the 
record, which, when the warranty was determined, was 
to be returned by a judicial writ, commanding the mayor 


© Vid, ant. vol. I, 171, 172. am ponere in curiam domint regis, Vid. 
© Where a lord adjourned a diffi. ant. vol. I. 153. 

cult matter into the ſuperior court, it 0. N. B. 18. 

was termed by Glanville, curiam ſu- 


and 
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and ſhetiffs to proceed, the juſtices having no Farber ans. 
thority 8. This courſe correſponded with that which 
was directed in the like caſe of n voucher in Brae- 
ton's time kg. 

Tux writ of right de rationabili . is ah e at 
by BraQon i, and not mentioned by Glanville: This writ 
lay between privies in blood, as between brothers and 


ſiſters, between nephews and nieces, and never between 


ſtrangers. It lay even though the anceſtor had made a 
leaſe for the life of the leſſee, and ſo died not ſeiſed of the 
freehold, leaving coheirs; in which caſe, ſhould any of 
the coheirs intrude after the death of the leſſee, the others 


might have this writ. This writ did not lie between rela- 


tions paſt the third degree; it lay between brothers and 
ſiſters, where one claimed by charter, and the others by 
deſcent ; for it was principally contrived for trying the pri- 
vity of blood. It was a writ of right patent, dire&ed to 


the lord of whom the land was holden, with proceſs & 


ſummons, and grand and petit cape : but it did not admit 
the duel, or grand affiſe. The words of this writ were, 


Plenum reftum tencar, &c. de uno meſſuagio, &c. quod 


clamat efſe x ATIONABILEM PARTEM ſuam, que lum con- 
tinget de libero tenemento, * Feit N. patris ſui, &c. k * 
ei deforceat. | 

Tux writ of right ſecundum . conſuetudinem manerii, was 
a writ cloſe. This was confined to the court of antient 
demeſne. We are told, that every writ ſued upon the 


cuſtom of a manor was called a writ of right cloſe ®, which 


ſeems an exception to the above diſtinction between writs 
patent and cloſe. In the form of it, it agreed exactly with 
the writ of right patent, having the additional words above- 
mentioned, Præcipimus, &c. quid fine dilatione, et ſecun- 
dum conſuetudinem manerii noftri, &c. plenum rectum, &c- 
20. N. B. 4. 0. N. B. 20. | 


Vid. ant. vol. I. 401. v ® Vid, ant, vol. I. 383. 
Vid. ant. vol. I. 426. 
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but this writ could not be removed by the demandant into 


b particular der, en „ En 
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the county, and common pleas, like the other. Yet, if he 
complained that right was not done, he might have a writ 


out of the chancery to the ſheriff, commanding him to go 


in perſon with four knights of the county, to ſee that 


right be done l. The writ of right of præcipe in capite, 


which was for the king's own tenants, was a writ cloſe, 
and agreed in its rome with the e ſo. vr thy re- 
lated before m. f 
BRESIůU¾Es the above, there were ſeveral horn which | 
were conſidered as writs of right, merely becauſe they were 
taken by reaſon of a ſeignory. In ſome of theſe the 
grand aſſiſſe and duel lay; in ſome they did not, but the 
iſſue was to he tried by a common jury; according as the 
demandant counted of his own ſeiſin, or of that of an an- 
ceſt or. | | A, 47? £ F 
Tazsz we ſhall: now enumerate; as they occur among 
ſeveral other writs for the recovery of land and other herit- 
able rights, without TONE to e ae them i in ou | 
TRE writ de e . e bh 
Glanville n, for ſettling boundaries was ſtill in uſe : the 
proceſs in it was ſummons, grand and petit cape o. There 
was another writ that was applicable to the ſame occaſion, 


and exiſted in Bracton's time p, called de perambulatione 


Faciendd, in which there was no proceſs; but the ſheriff. 
was to go to the place where the encroachment had been 
made; and there, in the preſence of the parties and chief 
men dwelling in the neighbourhood, he was to make per- 
ambulation, and mark the boundaries of ſeignories, as 

they had been in former times. This was an amicable 
proceeding, and the writ was always nn by * 


| n n Vid, ant, vol. I. 174. 
m O. N. B. 12. b. Vid. ant. vol. » O. N. B. 85. bv. 
I. 399. 114. : P Vid, ant, vol, I. 
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—_— the parties; which agreement was to be Aude . Xv. 


into in the chancery,' berg ee 1 before 1 writ 
would be granted . | . 

TRE was a urit . bee Kohn in towns 
where by cuſtom lands were deviſable: this was the writ 


er gravi guerelũ, of which there is no mention before this 


reign. If ſuch lands were deviſed, and the heir or any 
other entered thereoriy the deviſee or his heir might have 
this writ againſt the intrudor, who was ſummoned before 
the mayor, or other prinelpal officer of the town, to ſnew 
cauſe, at a certain day, wherefore execution ſhonld not be 


done purſuant to the will; and if no caufe was ſhewn, the : 
deviſee was put into poſſeſſion r. The writ of nuper obiſt 
is EY glanced at by Bracton , without any difcourſe upon 


This was nearly allied to the writ de rationabili partes. 
it it la between privies in blood, as that did, and the word- 


ing of both is the ſame: the difference between them 


conſiſted in this; - that the writ de rationabili parte was a 


writ of "right, and lay though the anceſtor did not die : 


ſeiſed; the preſent was a polſelſory remedy, and could not 
be ſupported unleſs the anceſtor had died ſeiſed of the land 


in queſtion. A nuper obiit was to be brought by all thoſe 
that were deforced, and not by one only : though ſome 


might not chuſe to ſue, yet all were to be named; and he 
who ſued might have a ' ſummaneas ; ad ſequendum ſimul. , If 


they did not comply after this, the perſon ſuing might have 


judgment and execution for his own portion ſingly. The 


proceſs in this writ was ſummons, grand and petit cape. 
As the writs of mortaunceſtor, ael and cofi inage, were always 
to be brought againſt ſtrangers, they differed in that reſ- 


pect from theſe two family writs (if they may be ſo called); 


for a nuper obiit and de rationabili parte always lay between 
privies in blood. 
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Tur writs of ceſſavit per biennium, and of Air per 
biennium de fedi firms, given by ſtatute in the reign of 
Edward I; were till in uſe. The former of theſe was 
the more general and more common. There now appear- 


ed another writ of this kind, called cefſavit de cantari# 


per biennium. This was, when lands were given to a 
church, for ſome religious ſervice} as to pray for the do- 
nor's ſoul, to give alms, to perform divine ſervice ; or the 


like. If this was intermitted for two years, and there was 


no diſtreſs on the ground, the donor's-heir might have this 
writ againſt the terre-tenant. This, like the two former 
writs, made general mention of the ſtatute ; gue ad præ- 
fatum R. reverti debet per formam flatuti de communi con- 


dilio regni proviſi; and like the writs of entry before · men- 


tioned, they might be in the per, per d cui, and poſit. 
Similar to the laſt of theſe writs, but grounded upon an- 
other ſtatute u, was that contra formam collationis; which 
was, where an alienation was made by an abbot, or other 


religious perſon, of lands left in pure alms, for divine pur- 


poſes: this writ lay againſt the ſovereign of the religious 
ſociety, and not againſt the tenant of the land. | 
Tus remedies for the recovery of common deſerve a 


1 particular attention. The principal of theſe was the Juda 


Fermittat. The form of this writ was, Precipe, &c. 


quid * juſt', c. permittat B. habers communiam paſture 
in N. de quz C. pater præ dicti B. cujus beres ipſe oft, fuit 
ſtiſitur ut de feeds tanquam pertinente ad liberum tenemen- 
tum ſuum in e dem villa die quo obiit, ut dicit, & c. This 
was the remedy where a man was diſſeiſed of common of 
paſture, and the diſſeiſor aliened and died, or died and his 
heir entered; and it lay either for the diſſeiſee or his heir. 


If neither of thoſe events had Ps the A was 


by aſſiſe of common. 


Vid. ant, vol, II. 145. » Vid. ant. vol. II. 156. 
O. N. B. 140. abs N 
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Ir may be remarked here, that there was in the time of CHAP, XV. 
Glanville and Bracton * a writ, gu d permittat habere rati- eng 
onabile eftoverium, either in boſco, or in turbarid ; but in the 
place of that writ, the reſort after ſtat. Weſtm. 2. ch. 25. 
was to the aſſiſe of novel diſſeiſin v. That ad ordains, that 
if any one was diſſeiſed of his turbary, piſcary, or the like, 
appertaining to a freehold, he ſhould have an affiſe of novel 

diſſeiſin. The writ of guid permittat had been extended 
by ſtat. Weſtm. 2. ch. 24, which enacted, that where a 
parſon was diſſeiſed of common of paſture, he ſhould dur- 
ing the life of the diſſeiſor have an aſſiſe, and his ſucceſſor 
ſhould have a quid permittat, either againſt the diſſeiſor, or 
his heir. Where ſeveral perſons had common by ſpecial. 
deed, or covenant, and the lord built a mill, or otherwiſe 
injured the common, the commoners could not have an 
afſiſe, but could only proceed on their covenant, or ſpecial- 
ty, as appears by ſtat. Weſtm. 2. ch. 46 *. 

Tu writ of guid permittat might be in the debet and 
folet, or in the debet without the ſolet, according to the na- 
ture of the demandant's claim. Thus, if the diſſeiſor died 

and his heir entered, the writ ſhould mention the diſſeiſin: 
if, after the death of the diſſeiſor and his heir, a ſtranger 
entered, the writ would make mention of the debet et folet, | 

to try the right. If the demand was in right of the de- 

mandant's anceſtor, who was ſeiſed in fee the day he died, 

the writ was not to make mention of the diſſeiſin of the 
anceſtor, but was in the nature of a mortaunceſtor; if the 
anceſtor was diſſeiſed, then the writ was to mention his 
diſſeiſin. When the writ was in the debet, without the 
ſelet, the demandant was invariably to count of the ſeifin of 
his anceſtor, and in this the battel and great aſſiſe would lie. 
This writ, like that of treſpaſs, had the proceſs of attach- 
ment and diſtreſs, and not grand and petit cape. 


* Vid. ant, vol, I. 343, 344. * Vid, ant, vol. II. 202. 
Y Vid, ant, vol, II. 2. Vid. ant, vol II. 20g, 
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Ir a perſon having a freehold was ouſted of his common 
of ene by his lord, or if the lord approved contrary to 
the ſtat. Mert. ch. 4. and ſtat. Weſtm. 2. ch. 46. ſo that the 
tenant had not ſufficient paſture, he might have an aſſiſe 
of novel diſſeiſin: and if the paſture was ſurcharged by a 
freeholder, his remedy was by writ of admeaſurement of 


' paſture. But if the tenant ſurcharged the paſture, the 


tord's remedy was not by admeafurement, but by aſſiſe of 
frechold. He had no other remedy, and fome doubted 
even of this remedy, A writ of quid permittat, in the na- 
ture of a mortaunceſtor, could never be pleaded in the 
county : that ad certum numerum averiorum might be plead- 
ed either in the bench, in the county, or in the iter 2. 
Wurkk a perſon had. common of paſture time out of 
mind in the ſeveral land of another, the perſon who had 
the ſeveral land might bring a writ of guo jure® (a writ 
mentioned by BraQon as applicable to this purpoſe), and 
force the commoner to ſhew by what title he claimed his 
common. It was in this form: Si A. fecerit te ſecurum, &c. 
tunc ſummone, c. B. quad fit, &c. oſtenſurus QUO JURE 
exigit communiam paſture in terrd ipſius A. Ac. ficut idem B. 
nullam habet communiam in terrd ipfius A. nec idem B. ſer- 


vitia ei fect, quare communiam in terra A. habere debet, ut 


dicit, &c. A lord who meant to queſtion his tenant's 
claim of common could not ouſt him at once, becauſe he 
would then be liable to an affiſe of novel diſſeiſin; his re- 
medy therefore was by this writ, which was given in or- 
der to try the right. The proceſs was ſummons, attach- 
ment, and diſtreſs; and if the party had pleaded and 
then made default, there iſſued the grand diſtreſs, and not. 

a petit cape b. This writ was to be determined by the bat- | 
tel, or great aſſiſe, as other writs of right e. 

"Tre writ of admeaſurement of paſture might be brought 


| by a commoner who had common appendant to his free- 


* O. N. B. 68. { Vid. ant. vol. I, 202. 
Vid. ant. vol. I. 34% © + 
b Vid. ſtat. Weſtm. 2. ch. 46. ä ; 


ENGLISH LAW, 
hold, and complained that another commoner had fur- 
charged the common : the conſequence of this writ was, 


that as all the commoners were admeaſured, the proceſs 
was that which had been ordained by ſtat. Weſtm. 2. ch. 


5. ſummons, attachment, and diſtreſs peremptory, 


with proclamation made in two counties; and if the party 


did not appear to the proclamation, the admeaſurement 


was made by default vd. 

Wu admeaſurement had been ads under a writ 
directed to the ſheriff, as juſt mentioned, and the perſon 
who ſurcharged was again guilty of ſurcharge, then the 
party grie ved might have a writ called de ſecunds ſuperone- 
ratione paſturæ. This writ was ſometimes original, and 
ſometimes judicial. The practice on this writ ſeemed to 
reſt wholly on the ſtat. Weſtm. 2. ch. 8 c. | 

AFTER the regulations that had been made in the time 
of Edward I. about waſte, the remedies in ſuch caſes ſtood 


thus: There was a writ of waſte, grounded on Weſtm. 


2. c. 14 J. This writ was for the reverſioner againſt te- 
nants for life, in dower, by the courteſy, guardians in chi- 
valry, or tenants for years e: it had the proceſs of ſum- 
mons, attachment, and diſtreſs, and on default, the pro- 
ceeding directed by that act f. Next to this was the writ 
of eftrepement, given by the ſtatute of Gloceſter, ch. 13. 8 


which was a ſort of prohibition to ſtop waſte, while a præ- 


cipe quid reddat, &c. was depending for the lands. This 
writ, in term-time, was judicial, iſſuing out of the roll of 


| the principal cauſe ; if it was not term-time, it iſſued out 


of chancery. The proceſs was attachment and diſtreſs ; 
and, for default of diftreſs, proceſs of outlawry h. 
Tue writ in uſe for recovery of ſervices, where the per- 


Vid. ant, vol, IT, 197. e Vid. ant, vol. II. 148. 

v O. R, B. 71. b. O. N. B. 41. 

W ant. vol. II. 198. O. N. B. e Vid, ant. vol. II. 152. 
72. b * O. N. B, 43. 


Dow Vid. ant, vol. II, * k 
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of an aſſiſe, was that de conſuetudinibus et ſervitiis, being 


a writ of right, in which might be had the duel and the 
great aſſiſe l. Where a perſon was diſtrained for more ſer- 
vices than he was bound to by his original infeoffment, he 
might have the writ contra formam feoffamenti, given by 
the ſtat. of Marlb. ch. 9 i. The other writ in caſes of 
ſervices was the writ of meſne, with the proceedings ſo 
fully ſtated in the reign of Edward I. k Next follow the 
quid juris clamat, the per que fſervitia, and quem redditum 
reddit each of theſe writs was to obtain an attornment of 
the tenant |, after a grant of the reverſion by fine. Theſe 
were judicial, and iſſued out of the record of the 
fine. The proceſs was ſummons and diſtringas. The 
writ of right ſur diſclaimer was known in BraQon's time, 
but not by that or any particular name to diſtinguiſh it 


from others . This writ lay, when the lord had avowed, 


and the tenant diſclaimed to hold of him; upon which, 
there being an end of the ſuit in replevin, the lord was dri 
ven to this writ, and, if he made out his title, recovered 


| the land. This was where the ſuit had been in the com- 


mon- pleas; 3 for if it was in the county, or court baron, 
where the proceeding was not of record, the lord would be 
in mercy, as in Bracton's time n. There were other ac- 
tions, beſides replevin, for recovery of ſervices, where the 
tenant might diſclaim ; one of which was a ceſſavit : in all 
ſuch actions the lord muſt reſort to this ſpecial writ of 
right. | 

THe old writs of ward were Gill the uſual remedies in 
ſuch caſes : namely, the writ de communi cuftadia, raviſh- 
ment of ward, and ejectment of ward. All theſe have been 


T7 ſufficiently diſcourſed of already 0, But there now appeared | 


a new writ, called entruſion de garde, which lay where the 
infant within age entered into the lands, and how the 


ee B. 86, i m Vid. ant, vol. IL 47. 
id, ant, vo Wt EE = O. N. B. 162, 
Via. ant. vol. II. 198. age Vid. ant, vol. II. 208, 
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lord out p. The writs fer the value of a marriage, and for CHAP. XV. 


forfeiture of marriage, made up the remainder of the re- 
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medies contrived for guardians. The writ of eſcheat was 


ſtill the -remedy for lords claiming under that title 4. 
OTHER writs in uſe, but leſs frequently reſorted to thau . 

the former, were theſe : Firſt, the writ of monſiraverunt, 

which was for tenants in ancient demeſne, when they were 


diſtrained for other ſervices and cuſtoms than they perform- 
ed in the time of William the Conqueror r. The writ of 


ne injuſte vexes, which was for common tenants when they 


were diſtrained by their lords to do more ſervices and cuſ- 
toms than they were wont to do. We find this writ in the 
time of Glanville 5: it was confidered.as a-writ of right pa- 
tent and anceſtral, and might be determined by the battel 


or grand afhſc : the proceſs in this and the monffraverunt 


was-One prohibit ion, one attachment, and then a diſtreſs *. 
We find alſo the writ of fea ad molendinum u, the writ de 


contributione faciendd *, and that de partitione faciend®, | 
for parceners who claimed land y; that de warrantid char- 


te 2, and the writ of diem clauſit extremum, which had no 
proceſs, but was a writ of office . When a perſon had 
been found heir to the deceafed by the laſt of theſe writs, he 
might, when he came of age, have the writ de etate pro- 


land to prove that fact: this, like the former, being a writ 
ol office, had no proceſs b. The writ of quo minus was for 


a perſon who had a grant to take eſtovers every year out of 


another's wood; it was conſidered as in the nature of a 


writ of waſte ; and ſeems to have come into the place of 
an old writ called guid permittat habere rationabile efloue- 


rium, and juſt alluded to © 2 the proceſs was attachment 


7 O. N. B. n | YO, N. B, 157. _ vid. ant, | 
1 Vid. ant. vol. I. 39 5. vol. I. 312. 
O. N. B. 16. b. 0. N. B. 161. b. Vid. ant. 
18 vol. I. 174. . * * 42 0 
b. 3 1. U. 
» Ibid, 67. 5 b Ibid, 163. b. 
bid, 114. < Vid. ant. vol. J. 348, 174. 
| | and 
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CHAP. XV. and diſtreſs d. The writ of ad guad damnum, of which ſo 
Fey much was ſaid. in the time of Edward I. < was ſtill in uſe 3 
. as were likewiſe the writ of .quo warrants! ; the writ de 
4 |  idemptitate nominis 8, which has been mentioned before 
1 in this reign h; that de libertate ene, and 40 ge 
natiuo habend i. f 
AMONG hots was writ * 50 e eee 
1 a for a perſon who had been amerced in a county court, or 
mL court baron, with great rigour, without due regard to the 
= - TS degree of the offence Ek. The writ. of decies taniam' was 

given by ſtat. 34 Ed. III. c. 8. I and lay, where a jury had 

| | taken money of one of the parties for their verdi : they 

1 were by this writ to pay ten times as much as they had re- 

ceived; and if they had nothing to pay, they were to be 
| impriſoned for a year. This writ. lay alſo againſt em- 

braceors and procurors of ſuch.inqueſts m. The writs in c- 
clefiaſtical matters were prohibition, indicavit, and conſul- 
tation ; and when a perſon was excommunicated, there 

'N ay a temporal proceſs againſt him by writ of excommunicato 
j | capiendo when he was to be delivered, he might have the 

writ de excommunicato deliberando n. The two writs of 
diſceit and conſpiracy were till in uſe o TIP 
Ws have hitherto been ſpeaking. of etna writs for 
the commencement of judicial proceedings; the following 
were the writs relating to judgments, and execution there- 
of. The writ de executione judicii lay, where the ſheriff 
1 or bailiff prolonged the execution of the judgment in fa- 
sf: vour of the tenant. The writ de falſe judicio was, where 
1 fllalſe judgment was given in the county, hundred, or court 
| baron. This writ was to bring the record before the juſ- 
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tices in bank, or in eyre, which correſponds with the very 
i - | 4 ; 
| 4 O. N. B. 159. b. vol. II. 445. | 
l © Vid. ant. vol II. 230. * Tbid, 53. Vid. ant. vol. L 248, 
| © 0. N; B.--260. :: -:-/ 1 Vid. ant. vol. II. 446, 447. 
4 E Ibid, 166. % 
| * Vid, ant, vol. II, 374. 2 Ibid, 33, 35» 36, 37, 39+ 
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account given of this writ in Glanville's time p. The writ CHAP. xv. 


of error was for the ſimilar purpoſe of correcting falſe judg- 


ments. Where falſe judgment was given in the common 


pleas, this writ was returnable in the king's bench: if 
falſe judgment was given in the king's bench, ſuch judg- 


ment was to be reverſed in parliament, or by the king's 
great council upon petition 9. The writ de errore corrigen- 


do was a writ of error directed to the juſtices before whom 
the judgment was paſſed, commanding them to correct the 


error therein; and is what has been fince called; error co- 
ram wvobis, Ce. r The writ of anudit4 quereld, like the 
former, was to take off the effect of a judgment; but this 


was to be upon the allegation of ſome fact that had taken 
plaee ſince, and intitled the party to avoid the judgment. 
It was eommonly uſed, where, after a ſtatute - merchant, a 


compromiſe or releaſe of the debt had been made; then if 
execution was ſued, this writ might be had returnable in 


the common i pleas . The writs of dedimus foteſſatem for 


making an attorney, and for levying a ſine, have been men- 


tioned before t. The writ of quale jus was deviſed after 
the ſtat. Weſtm. 2. c. 32. to enforce the proviſions of that 
act. It was a judicial writ, which an abbot or other reli- 
gious perſon, after recovery of land by default, was, before 


execution, to ſue to the eſcheator, to enquire whether he 


really had a title to the land, or it was loſt by colluſion, u. 
PERHAPS the reader will be better ſatisfied with this 


conciſe enumeration of real writs, than if they had been 


treated fully and at length ; but thoſe which remain deſerve 
a more particular attention, and will therefore be reſerved 
for more deliberate conſideration in the following chapter. 


» Vid. ant. vol. I. 153. tO.N.B, 23. 114. Vid, ant, vol. 
10. N. B. 18, 19, 20. II. 304. | 
* Ibid. 61, * Ibid, 127. Vid. ant. vol. II. 
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Action of debt. 
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Action if Debt—of Deine Gent Treſpaſe 
—Of Action on the Caſe—Proceedings by Bill, &c.— 
Of Pleading—The Secta, and Law Wager Trial by 
Proofs, and other Trials —Trial per Pais — Of the Ve- 
nue Of Proceſi—The Crime of Treaſon — Homicige— 
Larceny — Burglary — Appeals — Indifiments — Of Fe- 
 nance—Trial by Battel and Jury Sanctuary and Cler- 
gj—Of | Forfeiture—The King and Government—The 
Nova Statuta—Reports—Old Tenures— Natura Bre- 
vium— Nove Narrationes— Mi iſcellaneous Fats. 


AVING diſmiſſed the numerous real actions that 
were now in uſe, we come to perſonal actions: theſe 
conſtitute a ſubject of inquiry that has ſurvived the changes 


to which the former have long yielded; and a conſiderable 


portion of what we ſhall ſay upon them, makes a part of 


the law of the preſent time. The perſonal actions now in 
practice were the action of debt, of detinue, annuity, 


accompt, replevin, treſpaſs, and treſpaſs upon the caſe. 
Of theſe we ſhall ſpgak in their order, beginning with he 
action of debt. | 

Tux action of debt was the common remedy in moſt 
contracts for the recovery of money; and fince its proceſs 
had been ſtrengthened by a ſtatute of this king, it became 
more efficacious and uſeful. The proceſs now was ſum- 


mons, attachment, and diſtreſs; and on default of diſtreſs, 


three capias's, and an exigent proclaimed i in five counties, 
and then to outlawry. 


Tur 
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Tux writ of debt was the ſame in form, as in the reign CHAP. XVI. 


of Edward I.* 'We have now' an opportunity of ſeeing 


niſhed by a book of precedents collected in this reign : 
ſome ſpecimens of theſe may not be unacceptable to the 
curious. The formal beginning of ſuch a declaration was 
the ſame as the beginning of a petition in parliament, 
Ceo wouz monſire J. R. &c. Being of a date previous to 
ſat. 36 Ed. III. theſe declarations are in French: a literal 
tranſlation may ſerve as well for ſpecimens, as the original. 
Ceo vouz monſtre, & c. This ſheweth unto you, A. who is here, 
that B. who is there, unjuſtly Þ detains from him, and wil! 


not render him 10l. of money which he owes him, and there- 


fore unjuſily, . becauſe at ſuch a day, year and place, the ſaid 
B. granted himſelf to be bound to the aforeſaid A. in 10l. 
to be paid at ſuch a day, year, and place ; at which day the 


— 
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the forms of ſome declarations in this action, which are fur- 


ſaid A. went to the aforeſaid B. and requeſted him to pay him 


the aforeſaid 101. and he would not pay it, nor yet will, à tort 
et à ſes damages of 100 /billings; and if be denies it, he can 
bring GOOD suir, &c. 
THe declaration or counting upon the writ of debt 
was various, according to the ſpecial nature of the demand : 


the following are the ſubſtance of different declarations. 


Upon a lending, it might be thus : Therefore unjuſtly, be- 
cauſe on ſuch a day, year, and place, the ſaid A. LENT to 
the ſaid B. 1cl. to be paid on ſuch a day, at which day h; 
did not pay it, &. Upon a ſelling, thus: Was obligated 
to the ſaid A. in lol. for a horſe, or for corn, namely, Cc. 
or for a bag of corn, Ic. or for ten quarters of corn, which 

he $80LD to him, to be paid en ſuch a day, at which day, c. 

and then go on as before. Again: And therefore wrong- 
fully, for that whereas the ſaid A. was bound to one Robert 
Fox in 10l. which the ſaid A. BAILED to the aforeſaid B. to 
pay to the aforeſaid Robert, the ſaid 101. to the aforeſaid 
Robert he paid not; by reaſon of which the ſaid Robert the 


aforeſaid ol. againſt the ſaid A. on ſuch a day, and year, 
. Vid. ant. vol. IT, 257. L | 


and 


0 
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CHAP. XVI. and place, befare ſuch juſtices did recover; hy reaſon of which 


the ſaid A. hath often come to the aforeſaid B. and requeſted 
him to REBAIL the aforeſaid fol. but he has never been willing 
fo to do, nor yet will, A TORT, ET A DAMAGES, Fc. Upon 
a bailment, of money, thus: And therefore wrongfully, for 
that whereas the ſaid A. by a writing obligatory was bound 
to one Robert in 10l. which the ſaid A. BAILED to the afore- 


aid B. to pay the aforeſaid Robert, ſo that he might be acquit 
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of the aforeſaid 1c. the ſaid B. the ſaid 1ol. to the aforeſaid 
Robert did not pay; by reaſon of which the ſaid Robert the 
aforeſaid 1cl. ſuch a day, year, and place, before ſuch juſtices 
againſt the ſaid A. demanded ; pending which plea, the ſaid 
A. came to the ſaid B. and requeſted him to acquit him of the 
ſaid 101. and he would not acquit him; by reaſon of which 
the ſaid Robert the aforeſaid lol. againſt the ſaid A. for de- 
fault of acquittance of the ſaid B. did recover ; by reaſon 
of which the ſaid A. requeſted that he would rebail to him 
the aforeſaid 101. c. as above. Again, on a bailment of 
money: and therefore wrongfully, for that whereas the 
ſaid A. ſuch a day BAILED to the ſaid Abbot, and one 
Rebert a monk there, 101. to keep till be demandedit of them ; 
by reaſon of which the ſaid A. at ſuch a day, year, and 
place, demanded the aforeſaid. rol. and they would not pay 
it, Sc. For rent on a leaſe: And therefore wrongfully, 
for that whereas the ſaid A. on ſuch a day, Cc. LE ASED to 
the aforeſaid B. one carve of land in C. for the term of ten 
years, the term commencing ſuch a day, Ic. to pay 10l. per 
annum during ſuch term; and the payment of the two firſt 
years amounting to 20l. is arrear ; by reaſon of which the ſaid 
A. has frequently come to the aforeſaid B. and requeſted him 
to pay the aforeſaid 201. which he has never been willing to do, 
nor yet will &c. Againſt a pledge, or collateral ſecurity, thus: 
And therefore wrongfuly, for that whereas the ſaid A. fold to 
one Robert” Fox ten quarters of corn for 10/. to be paid on 
ſuch a day, &c. for which the ſaid B. became his pledge; at 
; which day the . Robert did not pay any thing ; for which 
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reaſon the ſaid A. often came to the ſaid B. and requeſted CHAP, xVI. 


him that he would pay him the ſaid 101.” yet he would not 
fo do, &c. Upon a conditional promiſe to pay: And 
therefore wrongfully, for that whereas the aforeſaid B. 


granted to make a froſfment to the ſai A. of one carve of 


land, &e. in C. on ſuch a day, Se. and if he did not, that 
be was bound to the aforeſaid A. in lol. at which day be 
did not infeoff him; for hich teaſon hr requeſted him to 


pay him the aforeſaid 101. yet be has not been willing, &c. 


Opon the ſtat. Weſt. 2: c. r1. againft a keeper of a pri- 
ſon e: And therefore wrongfully, for that whereas one 
| Robert Fox on ſuch a day, &c. tendered nccompt to the ſaid 


Al befort'X. V. Z. auditors ned by the” ſaid” A. to hear | 


the tccompt of the ſaid Robert, of the time that he was 
bailiff'of the manor of R. &c. or thus: recrivor © of his 
money ariſing from ten tunnels of wine of the ſuid A. fold by 
the ſaid" Robert, for the profit of the ſaid A. at Oxford, and 
remained fol. in arrear before the aforeſaid auditors ; by 


reason of whith; by the teftimony of the "auditors aforeſaid, 


the aforeſaid Robert was committed to the "priſon of B. 
accorling to the form of the flatute of our lord the king 
in this matter provided; and there ſuch a day, hear, and 
place, &t. and by the . aforefaid B. then kreper of the pri- 
. fon aforeſaid was received, and in the faid priſon detained 
from the aforeſaid day to fuch a day, toben the aforeſaid B. 
without the aſſent of the ſaid A. and without 'gree being madt 
tothe aid A. lit the ſaid Robert go out of the aforeſaid pri- 
/n; by reaſonef which, according to the form of the afore- 


ſaid fatute, an action hath accrued to the ſaid A. to demand 


the aforeſaid 10). of the aforeſaid B. and the faid A. hath 
oft en come to the ſaid B. and requeſted him to pay. the afore- 
ſaid 10% and he wa not willing ſo to ab, Ses. Theſe may 


Vid. ant. vol. II. 179. 4 Novæ Narr. fot. 37. b. to 39. b. 
| Sm 


—— 
EDW. III. 


62 


HISTORY OF THE 


ehr. xvl. be ſufficient ſpecimens of the form in which narrations ** | 


— 
ED W. III. 


the writ (as they were then called) were conceived. 

Ir next follows, that we ſhould take notice of ob de- 
ciſions as tended to reduce this action nearer towards the 
form in which it appeared in latter times. We have ſeen 
in the laſt reign, that a deed made in a place not within 
the proceſs of the court could not be the ſubje& of an ac- 


tion, as deeds made in Cheſter, Durham, Ireland, and 


other places beyond ſea e. As to Cheſter and Durham, 
the difficulty was probably now removed by ſtat. g Ed. III. 
ſt. 1. c. 4. and in other caſes they ſeem to have hit upon 
an expedient to avoid this objection. But places out of 
the realm cauſed the ſame difficulties as heretofore, and 
drove lawyers to the neceſſity of reſorting to expedients to 
remove them. Thus, where an obligation was made at 


| Harfleet in Normandy, the plaintiff counted upon it as 


made at Harfleet in Kent; and though it was objected 


that there was no ſuch place in Kent, the objection ſeems 


not to have been attended to. This bond concerned a re- 
tainer of men to ſerve in France i in the wars. Tt was 


argued, that this being for duties to be performed out of 


the kingdom in foreign parts, it ought to be tried before 
the conflable and marſhal (a new juriſdiction, of which no- 


thing was heard till this reign) ; but it was held that the 


action would well lic in a court of common law. It was at 
the ſame time held, that where a demand was grounded 
on an obligation, the plaintiff could not go for leſs than 
the whole ſum, unleſs ſatisfaction was confeſſed for the 


remainder f. 


Ir was held, that an action of debt would lie for da- 
mages recovered in a real action; ſo that, ſhould the anceſ— 
tor die before execution, the heir might have execution of 
the land, and the executor of the damages 8. Where money 


© Vid, ant. vol. II 550. s 43 Ed. III. 2. 
* 48 Ed. Ill. 2, ww $7 ? 
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was given to a man to make a profit of it for the plaintiff HA. Xv1. 


(as in one of the declarations above ſtated), he might, at 


his option, have either an action of debt, or accompt h. 


Where a perſon came to a creditor and engaged to him, 
that, ſhould his debtor not pay him, he would become his 


principal debtor, and pay him at ſuch a time, it was held 
that an action of debt would not lie without a ſpecialty, 


for this was no diſcharge of the firſt debtor; though it 
would have been otherwiſe if the promiſe had been by 


dceed i. If a man committed a felony, it was held, he did not 
forfeit his debts without ſpecialty, though he did thoſe 
upon ſpecialty; for if the king brought an action for the 


former, the defendant would be deprived of his law-wager 


by the prerogative, which the law would not ſuffer. Such 


differences were made between ſpecialties and common 


debts. Where two were bound ſeverally in an. obligation, 
two ſeveral precipes were brought, and they were held 
good, Where a band was accompanied with a condition, 


the defendant might aver the payment at the day without 
a ſpecialty ; for though he could, upon a ſingle bond, com- 
pel the obligee to give an acquittance, he could not in 


caſe of a bond upon condition. But a plea of payment 
after the day, though the acceptance of the obligee was. 
alledged, would not prevent the plaintiff from recover- 


ing l. 

In debt for rent, if the lefſor”s eſtate was determined by 
the entry of any one upon him, as of the diſſeiſee upon 
the diſſeiſor, the perſon who infeoffed upon condition, or 


the like, all this would be a good plea in bar of the action. 


If a man holding for years leaſed his whole term, he could 

not diſtrain, becauſe he had no reverſion; but he might 

have an action of debt for the rent a. If a leſſor entered, 
B | voz I, 21. 


4 Ed, III. 21. ä 46 Ed. III. 29 
* 49 Ed. III. 3. Vid. ant. m 45 Ed. Ill, 3. 
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it would be a good plea to diſcharge the rent accruing 
fince®. If a man leaſed for his own life, debt lay for his 
executors without a ſpecialty :- in like manner, if the 
leaſe was for the life of the leſſec; it lay againſt the exccu- 
tors of the leſſee, without ſpecialty o. A teaſe was made 
to two by indenture, which one ſealed, but the other did 
not ; yet the other was held hound to pay the rent 'by the 
occupation, though he was not bound to the conditions of 
the leaſe b. It was held, an action of debt would lie fer 
rent, notwithſtanding a right of re-entry was reſerved 43 
but if the plaintiff entered, this might be pleaded in bar of 
the action r. Where rent was reſerved in kind, the writ 
was brought i in the detinet only, and not in the debet; and 
though it was urged that this, being a rent, ſhould be de- 
manded as a debt, it was anſwered, that the chancery | 
would never make a writ in the debet, except it was for | 
money; ; the writ was accordingly adjudged to be good 5, 
Wut an action was brought againſt a baron. and 
feme for damages recovered againſt her dum 'fola, the writ 
was debent et detinent: when it was ſtrongly contended 
that it ſhould be only in the detinent, it was decided to be 
good. Again, where an action Was brought by a an abbot 
or prior on an obligation to his predeceſſor, it was laid 


in the debet et detine?, though it would be different i in the 


caſe of executors * : yet where one executor ſold goods, of 


the teſtator, he ba m/w have his writ alone, and as for a 


debt of his own u. If a feme died, the baron was diſcharged 
from all her debts, and deprived. alſo of all her credits 


dum ſala 1j. Where money was paid for inſtructing a child 


| ina cerain trade within fo many years, and the child died 


4 2 


* 
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before the time expired, it was held, debt would not lie CHAP, XVI, | 
to recover the money; and if the money had not been 5 I, 
paid, the inſtruQor would not have been intitled to an 

action 7. It was held, that where a man promiſed to give 

ſo much money to J. S. if he would take his daughter to 

wife, debt would lie ; but if the money had been promiſed 

in marriage, it would not lie, on account of the word 
marriage, it being then become an object of ſpiritual cog- 

niſancez. If an heir pleaded falſely, he was to be charged 

in his own land, which he took by purchaſe, as well as 

in that he took by deſcent 4. 

A DEFENDANT pleaded to an obligation, that he had 
performed the conditions upon which it had been made, 
that accordingly the plaintiff reſtored it to him, and after- 
wards took it with force and arms; this was held a good 
plea b. Again, in another action depending in the exche- 
quer, the ſame was allowed as a good plea in debt, though 
it was not in treſpaſs, where nothing but damages recover- 
ed could be a bare. 

Ir may be proper here to mention the-weit & bug 

i acquietandis, which was a common remedy. for a ſurety | 
againſt the principal debtor, after having paid the debt 
E for which he was bound. This writ was in uſe in Glan- 
ville's time 4; and, though word for word the ſame, it then 
lay for the Ace . againſt the ſurety. The preſent notion 
of ſuretyſhip was, as has juſt been obſerved, that ſuch a 
collateral engagement to pay, on default of the real debtor, 
was not good without writing 3 and therefore the writ de 
plegiis acguietandis could not be maintained againſt the 


original debtor without writing e. e. The writ of i recognoſ= 
| | cat was ſtill in uſe f. 


en 14. hog ; a Vids ant. vol. I. 1 


159. 
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Of detinue, 


Detinet- 
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TRE action of detinue ſtill preſerved very firongly its 
original affinity with the former : the wording of this writ 
was the fame as in the reign of Edward 18. Reſpecting 
theſe two writs, when they were to be in the debet, and 
when in the detinet, we find the following rule: In a writ 
for chattels, it was never to be alledged que ei debet; nor 
in a writ of debt, if brought by an executor, or by any 
other againſt an executor, whether it was a debt or a chat- 


tel, and in whatſoever court the writ was brought; for it 


was always required to be injuſſt detinet. In other re- 
ſpects, there was a difference between the practice i in the 
common-pleas and before the juſtices itinerant; for i in the 
former it might be debet et detinet, if they were not 
chattels, nor againſt or for executors or adminiſtrators, 


for then it ſhould be detinet only: in the latter, if for debt 


it was to be debet only, and for chattels detinet b. 5 
Tx following are ſome ſpecimens of declarations upon 
a writ in the detinet. Firſt, upon a bailment : Ceo vous 
monſtre &c. This ſheweth you A. that B. wrongfully bx- 
TAINS from him chattels to the value of 20/. and therefore 
wrongfully, for that whereas the ſaid A. on a certain day, 
year, and place, BAILED to the aforeſaid B. linen and woollen 


cloth, to keep till be demanded it, the ſaid A. on ſuch a day, 


year, and place, requeſted the ſaid B. to return the afore- 
ſaid chattels, yet he was not willing to return them, nor yet 
will, &c. Por reſtoring, after a divorce, certain goods 
given in frank- marriage: Ceo wouz monſtre, &c. This 


- ſheweth you Ellen, who was the daughter of A. who is here, 


that N. Fox, who is there, wrong fully detains and will not 


return to her chattels to the value of 10l. and therefore | 
wrongfully, for that whereas the ſaid A. on ſuch a day, year, 


and place, gave the aforeſaid N. chattels to the value of 10). 
namely: » corn and grain, in frantmarriage with the faid | 


I a Vid, ant, vol. II. 261, ko, N, B. | ſeilieet. 
Ellen, 
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Ellen, the ſaid N. after efpouſals —— had between them, 


came and procured one Alice to demand him, as her huſ- | 


band, by precontract made between them ; fo that at the ſuit 
of the ſaid Alice, and by the procurement of the faid N. a 


divorce was had between the aforeſaid N. and Ellen on ſuch 


a day, year, and place, before the ordinary, Ce. by reaſon of 
' which divorce an action hath accrued to her to demand 
the aforeſaid chattels given with her in frank-marriage in 
the form aforeſaid; by reaſon of which the ſaid Ellen hath 
often come to the ſaid N. and requeſted him to return the 
aforeſaid Ns yet he has never been willing to return 
* Ee. | | 


Very 3 need be ſaid on this 1 as diſtinguiſhed a 


from that of debt; they may perhaps be conſidered as iden- 


tically the ſame in all their properties, proceſs, circum- | 


ſtances, and form, with the difference, that one was for 
the recovery of a chattel, the other of money. Any one 


who had a right to a chattel, though he had never been in 
poſſeſſion thereof, might have this writ to recover it; as 


where a deed was bailed to 4. to deliver to B. B. was 
intitled to detinue I. So an heir might have detinue for an 
heir loom, though he never had had poſſeſſion thereof m. 
There was another writ of detinue, which had been held 
maintainable without any poſſeſſion, but which, after ſome 
diſcuſſion in the former reign “ upon another point, was 
at laſt held not to be warranted by law, This was an action 
by a widow againſt the executor, for her reaſonable part of 
her huſband's goods. Theſe actions, notwithſtanding that 
deciſion, continued tobe brought, and were variouſly treat- 
ed by the courts. | 

THe point upon which this queſtionreſted, ſoil to have 
no other authority in the law books, than a chapter in Mag- 


„„ 0- N46: b. 41.2 m 39 Ed, III. 6, 
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CHAP. XVI. na Charta n and a paſſage i in Glanville o. The chapter of 
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the Great Charter is not directly upon the ſubje& of diſtri- 
buting the effects of deceaſed perſons; but having ordained 
a ſurer method of levying the king's debt, it adds, as a ſe- 


curity to the ſubject, that all the reſt ſhall belong to the 
dead perſon, ſaving their reaſonable parts to the wife, 
and children: a ſaving which ſeems ſufficiently neceſſary, 


if it were only on account of the particular cuſtoms in 


ſome counties and other places, which required a man al- 
ways to leave ſomething to his wife and children, and which 


would otherwiſe have been abrogated by the general ſcope 
of the former proviſion. It does not, therefore, ſeem a ne- 


ceſſary concluſion from thence, that ſuch a diſtribution of 
the effects was the general law of the kingdom. As to the 


paſſage in Glanville, there ſeems in it an ambiguity, if not 


a contradiction. That author might be quoted as well in fa- 


vour of as againſt the nde, Hat it was the general 
law of the kingdom for a man's wife and children to be en- 


titled to a proportion of his effefts, notwithſtanding a will. 


Upon theſe authorities, together with the determinations 


mentioned in the laſt reign, ſtood this queſtion, when it 


underwent the following diſcuffion. 

Ix the third year of the king we find an action of 1 
brought by a huſband and wife againſt the executors of the 
wife's father, for her child's portion: it was laid upon the 
cuflom of the county of Northampton, and ſhe alledged ſhe 
was not advanced by her father. The cauſe went off upon 
the iſſue, whether married and advanced by her father, 


without any queſtion ariſing about the point of law p. In 
17 Edw. III. ſuch a writ of detinue was brought by a ba- 


ron and feme, for her reaſonable part of her former huſ- 


- band's goods, againſt his executors; which writ made 
mention of the cuſtom of the realm q; but this went off 


* Vid. ant. vol. I. 244. r Bro. de Rati. Parte 8. 3 Ed. m. 
* Vid. ant, vol, I. 111, 1120 417 Ed, —_ 9, 
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upon another point. In the zoth year there was another CHAP, XvI. 
writ of detinue, ſtating, Cim, per confuetudinem totius 3 
regni Angliæ hactenus iſtatam et approbatam, uxores de- 
bent et ſolent a tempore, c. habere ſuam rationabilem par- 

tem bonorum maritorum ſuorum, ita videlicet, quid fi nullos 
habuerint liberos, tunc medietatem, et ſi habuerint, tunc 
tertiam partem, Sc. It was objected to this writ, that it 
made mention of common uſage through the whole realm, 
which could mean nothing but the common law; and if it 
was the common law, he might have a ſimple writ of de- 
tinue: for if a man brought a writ of acl, or aſſiſe of 
mortaunceſtor, reciting that heirs ought by the common 
cuſtom of the realm to inherit to their anceſtors who died 
ſeiſed, the writ ſhould abate. The ſame here; for ſhould 
a traverſe be taken to this part, it could not be tried by an 
inqueſt, becauſe the iſſue would be what was the common 
Jaw of the land ; which could not be tried by a pars of a 
particular county, but could only be tried by the court. 

They admitted that a man might kave a writ ef the cuſtom 

of a particular place, for it might be tried by the country. 

With reſpe& to the preſent writ it was added, that ſuch a 

one had been abated before Sir Wm. Herle; meaning, no 

doubt, that before mentioned in the 17th year of Ed- 

ward IT, It was argued, that in that caſe the writ was 

abated, becauſe it purported to be founded on the Great 
Charter. 

In like manner, ſhould a - woman bring a writ of 
dower, and demand a moiety, if the cuſtom was compriſed 
in the writ, it would be bad; and therefore ſhe ſhould \ 
make her demand in the writ generally, and upon that 
ſhould ſhew ſpecial matter to maintain her demand: ſo it 
might be here, and the plaintiff might count according to 
his caſe. Then Stamford, one of the clerks, ſhewed a 
writ that was brought by an infant not adyanced, contain» 

z Vid, ant. vol. II. 334, 
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CHAP. XVI, ing all the matter of this writ, which, he ſaid, was held 
Wr maintainable. Here the debate upon the form of the writ 
reſted; and when the executors began to reſort to other 
. points, namely, that they were to account before the ordi- 
nary, and that this queſtion of diſtribution belonged rather 
to the ſpiritual than the temporal court, they were told they 
were not to plead to the juriſdiction, after they had obje cted 
to the writ; ſo that, upon the whole, it ſhould ſcem as if | 
the writ was there approved ofs. e 
Taz next action that appears in the books was 1 
ed upon the cuſtom of the county of Suſſex, which was 
ſtated as allowing a reaſonable part of the inteflate father” 8 
| | goods to go to the ſon ; but this being upon an inteſtacy, 
£1 Jed to no debate upon the before-mentioned point ; though 
| it was ſaid, this cuſtom precluded the father from making 
a will in prejudice of his wife and children t. On that oc- 
caſion, it was ſaid, that this writ, in caſe of inteſtacy, 
had always leis educated by the ordinary. The next is in 
the goth year of the king. This is grounded upon the cuſ- 
tom of a will, by which the children were to have a rea- 
ſonable part of their father's goods ; but it does not appear 
whether it was brought againſt executors, or upon an in- 
teſtacy: however, the defendant ſet up an, advancement, a 1 
a plea in bar; to which the plaintiffs replied, the gift men- 
tioned was only a reverſion, and therefore no lawful ad- 
vancement to bar their reaſonable portion. The defendant 
ſaid it was, and demanded judgment, which drew from the 
bench the following obſervations. Thorpe, one of the juſ- 
10. tices, ſaid, How can we give Judgment, when you have 
ml | accepted an action which is contrary to the lau, and have 
| 1 pleaded matter in affirmance of it? and Motubray, another 
juſtice, ſaid, The lords in parliament would never grant 
| that this action ſhould be maintainable by any common cuflom, 
or law of this realm. But as the plaintiff had not pleaded 


30 Ed. III. 25, 26, t 39 Ed, III. 9, 10. 
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to the writ, the Juſtices took time to adviſe what ſhould be CHAP, XVI. 
done v. The writ in queſtion being grounded on a parti- EDW, III. 
| cular cuſtom, and it not appearing whether it was brought 

in the caſe of a will, or of an inteſtacy, we are left quite 

at a loſs for the grounds on which the judges pronounced 
the above-mentioned opinion; for though there might be 
arguments againſt ſuch a general cuſtom, or againſt alledg- 
ing it in the writ, it is difficult to ſay that ſuch a particular 
cuſtom might not be good; though Thorpe doubted of it 
in the former caſe from Suſſex, ſaying, it was hard to re- 
ſtrain a man from making a will of his own effects. 
Trvs, the law ſtood at the latter end of this reign, as it 

did at the cloſe of the former; and conformably with this 

opinion againſt the writ, it is not inſerted in the old Natura 

Brevium, which has only the writ of right de rationabili 

parte. It is remarkable, that this writ of right is omitted 


Y in Fitzherbert, and the writ of detinue now in queſtion 
n adopted, under the denomination of de rationabili parte 
1 bonorum. There is in the Nove Narrationes, a book cer- 
tainly long prior to the above determination, a declaration 
Ir in detinue by a widow againſt an executor for a moiety ; 
1- and it is added in a note, that the ſame would lie pro hæ rede 
as de tertid parte, if the wife was alive; and if dead, for a 
n- moiety x. What deference was paid to the laſt deciſion will 
d- be ſeen in the ſequel. It ſeems ſtrange, that a queſtion of 
nt ſo extenſive importance, and ſo frequent recurrence, as the 
he diſpoſition of a deceaſed perſon's effects, whether by will 
2 or adminiſtration, ſhould remain a doubtful caſe at this 
* time. Perhaps the juriſdiction that the ſpiritual court had 
ave exerciſed over teſtamentary matters, tended to keep this 
her point of law in obſcurity, and undecided. Aſter all, it is 
ant difficult at this time to account for ſo fingular a 2 
om, of opinion. 

ded 
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CHAP. XVI, To return to the common writ of detinue. In a decla- 
ration upon a bailment of ſheep, the defendant pleaded, 
that they were bailed to him to feed his ground, and that 
he gave notice to the plaintiff to take them back, which he 
negle&ed; ſo that the defendant diſtrained them damage 
feaſant : this was held a good plea in diſcharge of the bail- 
ment, without any other poſſeſſion in the plaintiff after- 
wards; and therefore he was put to traverſe the notice). 
Ik a bailment was made to a baron and feme, detinue 
was held to lie againſt the baron alone, and the writ would 
abate if brought againſt them both ; but if a chattel came 
to a woman's cuſtody as executrix, and ſhe took a huſ- 
band, the action might be againſt the huſband and wife 
jointly 2. It was once held, that ſhould a chattel come to 
the hands of one executor, detinue would lie againſt him 
alone, upon the idea that he was charged upon the poſſeſſion 
only, and not upon the bailment a; but this was afterwards 
over-ruled, upon a plea that there were other executors Þ. 
IT was obſerved in the former reign®, that the writ of de- 
tinue was frequently brought to recover charters that had 
been depoſited for affuring land, and other purpoſes : this 
was a very common action, but was conſidered as of a par- 
ticuſar nature, and differing from the common action of 
detinue. Thus, after the ſtatute of this king which gave 
proceſs of outlawry in debt, and detinue of chattels, it was 
held that charters, as they appertained to the freehold, 
ſhould in an action for them be privileged as the freehold | 
was, concerning which no proceſs of outlawry lay. A 
detinue of charters therefore was not a detinue of chattels, 
and the proceſs was only ſummons, attachment, and diſ- 
treſs f. The writ de chartis reddendis did not however, in 
other reſpects, differ from the common aQion of detinue, 
except in the deſeription of the ſubject. It was, Præcipe, 
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22 quid reddat quandam ciſtam cum chartis ſeriptis et CHAP. XVI, 


aliis munimentis, ac diverſis chartis et bonis in eddem ciſt4 
contentis ſecurd ipſius B. clauſam, quam, &c.; or quan- 
dam chartam, or duas chartas, or quoddam ſcriptum obligato- 
rium, or quoddam ſcriptum conventionale, &c. and fo on, as 
in the common writ c. A declaration upon a writ de chartis 
reddendis might be thus, &c. : Two charters, two writings 


obligatory, and one quit claim, which he wwrongfully detains, 


and therefore wrongfully, for that the ſaid A. ſuch a day, year, 


&c. bailed to the ſaid N. two charters, that is to ſay, one char-. 


ter by which one Robert Map infeoffed him of a meſe in C. one 
charter by which one Fohn P. infeoffed one Fordan at C. of 
the manor of L.; and two writings obligatory, that is to jay, 
one writing by which one G. H. was bound to the ſaid A. in 
100 ſhillings, and another by which one W. R. was bound 
to the ſaid A. in 20 ſhillings ; and one quit-claim in which 


it was contained, that one 8. T. to him releaſed and quit- 


' claimed all the right which he had in the manor of M. to keep 
till he demanded them ; by reaſon of which the ſaid A. often 
came to the ſaid N. and requeſfled him to return him the 
aforeſaid charters and writings, yet he was not willing ſe 
10 do, Sc. A TORT ET A DAMAGES, &c d. . 
There aroſe much debate whether a writ was to be 
conſidered as a common writ of detinue, or of the latter 
kind; and the diſtinction depended on the actipn being 
generally for a box of charters, or ſpecially for certain 
charters by name and deſcription. It was laid down as a 
rule, that if the plaintiff did not count of a box that was 
cloſed, or ſealed, he ſhould count of the charters ſpecially, 
for in ſuch caſe he might eaſily inform himſelf of them e. 
In detinue for a bag of charters it was held, that if the de- 
fendant was returned nihil, the plaintiff might have a ca- 
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CHAP. XVI. pias, becauſe the bag was only a chattelf : but if the writ 
was for charters in ſpecial, capias would not lie 8. Some- 
times, when the writ was general for a box and charters, 
the count ſhould be ſpecial, naming the charters 3 which 
way of declaring was not at firſt looked upon as confif- 
tent h, but was at length allowed i. The advantage gain- 
ed by this new way was, that the tenant was thereby exclud- 
ed of his law-wager, to which he was intitled upon a genc- 
ral declaration in detinue. Some difficulty was raiſed in 
| theſe actions by the property of the box and that of the 
| charters being in different perſons ; the former belonging, 
as A chattel, to the executor ; the latter, as a muniment of 
his eſtate, to the heir. Yet charters did not of courſe go 
with the title to the land. It did not follow that the feof- 
fee upon his feoffment became intitled to the charters of 
the eſtate ; for it might be neceſſary for the feoffor to keep 
them, to enable him to make his claims of warranty and 
the like againſt his lord paramount k. It was laid down, 
that where charters were burnt, the plaintiff ſhould reco- 
ver damages to the value of the land to which they related, 
if the action was de chartes reddendis; but if in treſpaſs, 
he was to have only damages for the taking againſt the 
peace; in the former caſe, therefore, it was proper to al- 
ledge the value of the land in the declaration l. 
Tu writ of annuity was nearly allied to the writ of 
debt, being a demand for arrears of annuity which were 
dctained. This writ agrees with that in the time of Ed- 
14 / ward J.“ The following is a ſpecimen of a declaration: 
1 Lie vous monſtre, Qc. N. wrongfully detains, and will not ren- 
| der to him four marks of ſilver, which are in arrear of an 
annual rent which he owes him ; and therefore wrongfully, 
| for that whereas the ſaid N. on ſuch a day, year, and place, 
14 3 obligated himſelf by this deed here preſent, to the aforeſaid 
MY 4 Kd. Il. a3. k 44 Ed, II. 1. 
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| ENGLISH LAW. 
E. in two marks to be paid to the aforeſaid E. on the day of 
Eafter from year to year, during all the life of the ſaid E. 


of which the ſaid E. was ſeiſed by the hands of the ſaid N. 
till two years before the writ purchaſed, which he has with-. 


drawn to his damage, &c ®. The proceſs in this writ 
was ſummons, attachment, and diſtreſs. It was held, this 


writ would not lie for executors, who, in lieu of this ac- 
tion de annuo redditu, were to have a writ of debt in the 


detinet n. If the annuitant aſſigned his annuity, the aſ- 
ſignee could not recover arrears by the writ of annuity, for 
that would be granting a right of action which the law did 
not allow o. It was held, that an heir ſhould not be charged 


with an annuity by preſcription, by the mere payment of 


his anceſtor P. And whether an annuity was demanded on 
a preſcription or grant by deed, the plea of rien arrere 


could not be ſupported without an acquitance d. If an 
annuity was granted to a phyſician, or a lawyer (as was 
very common), pro concilio impenſo, et impendendo, or pro 
auxilio, et concilio habendo, it became diſcharged on a re- 


fuſal in the former to attend the grantor, or in the latter 
to give advice; for it was ſaid, a lawyer was not to be ex- 
pected to come to his client. If ſuch a grant was with 
the general reſervation pro concilio habendo, and the like, 


it would be interpreted to mean that which the grantee 


was beſt qualified by his profeſſion to give r. Annuities 
were frequently charged upon land, which gave the gran- 
tee a power of diſtreſs, and, if interrupted in ſuch diſtrain- 
ing, an aſſiſe of novel diſſeſin. 


THERE were two ways of proceeding with a perſon who 


was liable to accompt. One was, for the party to bring him 


to account before himſelf, or before auditors aſſigned by 


_ himſelf; the other was, by an original writ of accoum ſum- 
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moning him into court to make his account there. If a 
perſon took himſelf the account of his receivor or bailiff, 
who was found in arrears, he had no futher remedy 
but an action of debt for theſe arrears : if the account was 
paſſed before auditors aſſigned, he might have his action 


of debt for the arrears, or proceed in a more ſummary way, 


by impriſonment under the ſtat. Weſtm. 2. c. 11. and 
the accountant, if falſiy charged, might have his writ of 
ex parte talis to re-examine the account in the exchequer, 
as directed by that act *. | 
IF the plaintiff choſe neither of theſe courſes, or the party 
could not be brought to account, he might reſort to the 
writ of account. The writ was thus; Precipe, Ef. quod 
juſtt, fc. reddat B. rationabile compotum ſuam de tempore quo 
fuit ballivus ſuus in C. or, receptor denariorum ipſius B. 
ge u. The following are ſpecimens of declarations in ac- 
count: Ceo vous monſtre, &c. A. that N. &c. wrongfully 
will not render him a reaſonable accompt of the time that he 
was his bailiff in C.; and therefore wrongfully, for that 
whereas he was his bailiff of the manor of C. which was 
worth 100l. per annum, having the adminiſtration of its 
frock, namely, oxen, cows, hogs, and ſheep, and other chattels, 
from ſuch a day and year to ſuch a day and year, by reaſon of 
which the aforeſaid A. often came to the aforeſaid N. and re- 
qrefled him to render him an account of the iſſues ariſing from 


the ſaid manor, which he refuſed, and flill does, A TORT ET. 


A DAMAGES of 100l. As receivor, &c. Adam Pye, &c. that 
R. Fox, merchant, wrongfully will not render his reaſonable 


account of the time he was receiver of the monies of the ſaid 


Adam; and therefore wrongfully, for that whereas the ſaid 
R. on ſuch a day, c. received of the ſaid Adam 101. to mer- 
chandiſe and improve for the uſe of the ſaid Adam, he has mer- 
2 iſed with the faid 101. and received the profits from the 


Vid. ant, vol. II. 178. 0. N. B. 60. . N. B. 57. b. 


gfore- | 
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aforeſaid day till ſuch a day, without rendering any ac- 
count thereof * ; by reaſon of which the ſaid Adam has fre- 
quently come to the ſaid R. and prayed him to render an ac- 
count of the ſame, &c. Again, And therefore wrongfully, 
fer that - whereas the aforeſaid N. was the bailiff of the 
ſaid A. from ſuch day continually for a whole year to ſuch a 
day, of | the goods and chattels of the ſaid A. namely, of 
corn, grain, &c. ta the value of ten n by reajon of 
which the ſaid A. often, &cy). | 
Tais action was the common Sa in mercaatile 
| tranſactions, and in almoſt all caſes where there were deal- 
ings and an unliquidated demand. The common way of 
charging the defendant, was either as'bailee'or reſcievor ; 
and ſome fignificant reaſons were given why he ſhould be 
charged in one or the other character. Where filver wares 
were bailed by the plaintiff to the defendant, to be fold, and 
he fold them, and received the money for them, it was ſaid 
he ſhould be charged as bailee, and not as receiver : the 
ſame where one employed a perſon to ſell his wines 2. 
Again, where herrings were intruſted to a man to ſell, 
it was held the action ſhould be againſt him as bailee, not 
as receivor; and the reaſon given was, that a receivor was 
allowed no coſts, but a bailee was: therefore the defend- 
ant, who might have been obliged to go from one place ro 
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another to ſell theſe articles, ſuffered an injuſtice, if he was 


declared againſt as a receivor of money where he would not 
be allowed his expences®. But this action would lie againſt 
others than receivors and bailees. Where a lord had en- 
tered into lands as guardian in chivalry, and it was meant 
to try whether they were not ſocage, an action of account 

was brought againſt him as occupier for the profits he had 
OO" b; 3 though MOOR in this caſe, the proper idea 
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viſa with another c. 


as he could not have an aſſiſe. 


common, for they might have an aſſiſe f. 


HISTORY OF THE 


vas that of a receivor, which was an univerſal character that 


ſuited every one who had received money or profit to the 
uſe of another, for which he-ought to account. Upon 
this principle it was that the following actions were 
ſupported. Two being poſſeſſed of an ox in common, 
and one having ſold it, the other might haveaccount againſt 
him: ſo where trees were cut by one who held pro indi- 
If tenant by elegit committed waſte, 
the remedy was a writ of accompt, and not waſte 4. Money 
was bailed to have a ſecurity of land given for it; if not, to 
be rebailed ; upon no ſecurity being given, an aQion of 
accompt lay ©. One joint leſſee for years might have ac- 

compt againſt another, if he took the iſſues and profits to 
his own uſe ; for he would otherwiſe be without remedy, 
But one executor could 
not have account againſt the other, becauſe they took no- 
thing to their own uſe, and they were bound to account 
before the ordinary If two guardians were in common, 


and one took the intire profits to his own uſe, accompt lay, 


and the count was to be againſt him as receivor to their 
common uſe : ſo of coparceners ; but not ſo of tenants in 
If a defendant 
was counted againſt as receivor, the plaintiff muſt alledge 
by whoſe hands he received; but if he could not put this 
in certain, he might charge him as bailee, and then 1 it would 
not be neceſlary 8. 

Ix this action there were two judgments : the firſt Was 
gudd computet, upon which auditors were aſſigned; and 
after the account made, then came the final judgment for 
the arrears. As the writ was grounded upon a complaint 
that he refuſed to account, it was reaſonable that plene com- 
putavit n be a good plea to the action, and an account 
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before the plaintiff would be ſufficient b. He might plead | CHAP. XVI. 


ne ungue receivor, or ne unque recei vor per main I. N. the 
perſon through whoſe hands the declaration alledged him 
to have received monies ; that he was not bailiff to the 
plaintiff of ſuch a manor, but leſſee. He might plead a 


releaſe of all receipts ; he might plead nonage i; and if 


any of the above pleas were found againſt him, there would 
be a judgment quid computer. He might plead priſt d ac- 
compter; and then there was of courſe the ſame judgment, 
and auditors would be aſſigned. Before the auditors he 


would be allowed to alledge ſuch matters as would go in 


diſcharge of himſelf. He might plead payment to the 
plaintiff without ſnewing an acquittance k. Upon the judg- 
ment to account, there lay the proceſs of capias and out- 


lawry againſt the defendant, according to the ſtatute of 


Weſtm. 2“. It was held, that the firſt judgment was not 
ſuch as could be revived by ſcire facias upon the death of 
the plaintiff before the account taken; nor could a writ of 
error be brought thereon; yet the plaintiff could not be 
nonſuited after it l. It was on the final judgment only that 
execution could be had. It was held, that where there 
were two defendants, and one was ſued to outlawry and 
then taken, and the other not, the proceeding might be 
againſt him alone that was taken m. 

AN action of covenant was the common remedy where 
an indenture of agreement was ſealed and properly executed 
by two parties, and one of them did not perform his part. 
This writ was always founded upon ſuch a ſpecialty; and 
the proceſs was ſummons, attachment, and diſtreſs. The 
following is a ſpecimen of a declaration upon a writ of 
covenant : A tort, &c. wrongfully keeps not the covenant made 


between them, to maintain honourably the aforeſaid Eduard 
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HISTORY OF THE 


CHAP. XVI. in living and clothing, as long as the one and the other lived; ; 


— — 
EDW. 31, 


and therefore wrongfully, for that whereas on fuch a day, 
gear, and place, a covenant was made between the aforeſaid 
M atthew and Edward, by which the aforeſaid Matthew 
granted by his deed here ſhewn, to maintain honourably the 
faid Edward in living and clothing. as long as the one and 
the other lived; yet the ſaid Matthew the aforeſaid Ed- 
ward according to the form of the aforeſaid covenant main- 
tains not ; by reaſon of which he has often come to him, and 


. prayed him to keep this covenant according to the form of the 


writing aforeſaid, but he would not, nor 1 will, A 
TORT, Cen. - 

A wRirT of covenant was that upon which Bars were 
moſt commonly levied. In ſuch caſe, the declaration was, 
A TORT, and wrongfully keeps not his FINE made in the 


court of, &c. &c. unleſs the covenant to convey had been 


made out of court, and then it was termed a mere covenant. 
Indeed, in moſt caſes, there was not aQually a previous fine 
or covenant, but the writ. of covenant was brought upon 
ſuch ſußpoſed tranſaction; and, being an amicable proceed- 
ing, it paſſed of courſe without enquiry, and was afterwards 
maintained for the aſſurance of eſtates, and the quict. of 
property. Theſe were called covenants real; the writ of 


- covenant in this inſtance having the effect of actually tranſ- 


ferring the land, and ſo producing a ſpecific effect. Other 
writs of covenant were ſaid to be perſonal, becauſe damages 
only were recovered for the breach of them. There 


was one inſtance in which a doubt ſeems to have ariſen, 


whether this writ was real or perfonal. We have ſeen, 


that a writ of covenant o was the remedy which a termor 


| for years had againſt his leſſor when ejected, and that the 


quare ejecit infra terminum was contrived in aid of this 
writ. However, it was ſtill held, that where a leſſor 


* Nove Narr. 44. b. id, ant. vol. I, 341. 
ouſted 


ENGLISH LAW. 


ouſted his leſſee, the latter might i in covenant recover ls CHAP, XVI.- 


his term anddamages ; and if the term was expired, he 
would recover the whole in damages p. In the 38th year, 
when it was ſaid that a term ſhould be recovered in co- 
venant, it was denied by J horpe and $kip, who ſaid the 
plaintiff ſhould recover only damages 4 3 though by a caſe 
in the 47th year it ſhould ſeem, the general opinion was, 


that in covenant by the leſſee againf the leffor, he ſhould 
recover his term r. 


Axor RER point of debate in covenant was, whether 
the obligation and benefit of ſuch agreements deſcended 


on the repreſentatives of the covenantors and covenantees 


reſpectively. It was clearly held, that an executor was not 


bound to perform a covenant, if the covenantor had not 
bound his executors expreſly ; for covenants only bind thoſe 
who make them, and not their heirs or executors, unleſs 


named . But where land was let to one habendum to him 


and his aſſigns for years, it was ſaid that the affigns might 
have an action of covenant againſt the leſſor, even though 

they were not named in the deed t. And where one brought 
an action of covenant as heir againſt an abbot for not 
performing ſervice in the manor-chapel, ahd it was ob- 
je cted he had an elder brother, and ſo was not heir; it was 
agreed by the court, that if he was terre. tenant it was 
ſufficient, and he might have the action without the privity 
of heir, becauſe it was a covenant that went along with 
the land. Again, where, upon a partition between . par- 
ceners, one covenanted to diſcharge the other from all 
ſuits, it was held, an alie nee ſhould have covenant if he 


was not diſcharged. And this ſeems to have been the 


principle upon which repreſentatives might claim the bene- 
fit of, or be liable to, covenants, namiely, if ſuch cove- 


» 26 Ed. III. Fitz, Cov, 3. * 48 Ed. II, x, 
* 38 Ed. III. 24, s * Bro, Cov. 45. 
* 47 Ed. III. 24+ wu 43 Ed. III. 3. ; 
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HISTORY OF THE 


CHAP. XVI. nants were attached to, and dependent upon, the land 


2 
EDW. III. 


the ſheriff, or in banco. 


which they enjoyed. 7 
Tat action of replevin might be proſecuted dither before 
If in the latter, this action might 


be in two ways 3 either by original writ at common law, 


or by pore, according to ſtat. 1. Weſtm. 2. c. 2*. The 
following is a ſpecimen of a declaration in Banco: Ceo vous 


monſtre, &c. that D. &c. wrongfully took the cattle, &c. 
namely, &c. ſuch a day, year, and place, and chaſed them 0 
his houſe, and there impounded them, and them ſo impounded 
detained from ſuch a day to ſuch a day then next enſuing, when 
deliverance was made by John, &c. a bailiff of our lord the 
king, ſworn and known, &c. 4 tort et d damages, &cy. 
The proceſs in this action was ſummons, hots Go and 
diſtreſs. If the ſheriff could not find the cattle to make re- 
plevin, we have ſeen that, in Bracton's time, he was to 
take ſome of the defendant's cattle; and if the defendant 
had no land or chattels, then he was to be perſonally at- 
tached. The ſame courſe ſtill obtained, only ſome new 
terms had been adopted: the cattle ſo removed were ſaid 
to be eloigned ; and upon the ſheriff returning the averia 
elongata, there iſſued a proceſs to take the defendants, call- 
ed capias in withernam ; and if that failed, there went a 
capias againſt the perſon 2. With theſe immaterial altera- 
tions in expreſſion, the proceeding in replevin ſtood upon 
the foot of the praQtice i in Bracton's time, and the ſtatutes 
of Edward I. The requiſites to this action are ſaid to be 
fix; 1ſt, very tenant ; 2d, very lord; 3d, ſervices ; 4th, 
arrear at the day of taking; 5th, ſeiſin of the ſervice ; 6th, 
within his fee ®. As the defendant in his avowry was to 
ſet forth his title to make the diſtreſs, the obliging him to 
alledge ſeiſin kept the i inquiry within bounds, and prevent- 


ed a debate upon the right, which was not to be decided 


* Vide ant. vol. II. 47, 176, &c. 
Y Novæ Narr. 62. b. 


* 43 Ed. III. 26. 
* O. N. B. 41. b. 1 


ENGLISH LAW. 


by any trial but the duel or great afliſe, neither of which CHAP. XV. 


could be had in this action. The ſeifin had been limited 
by the ſtat. Weſt. 2 b. to the time allowed for bringing 
an aſſiſe. Thus every queſtion of title that might be agi- 


tated in a writ of novel diſſeiſin, might be brought forward 


by a writ of replevin, but with a different effect; as the 
former only gave the ſeiſin of the diſtreſs, the latter the 
ſeiſin of the land. However, it naturally followed, that 


many titles to real property were tried in replevin. The 


proceſs upon the writ of recaption was the ſame as that 
upon the pore and replevin. There was a writ de catallis 
nomine diftriftionis captis reddendis, which could only be 
maintained within a borough, where it was the cuſtom 
to take the doors, windows, or grates in the way of 
diſtreſs c. | 
| | Berone we take our leave of this action we ſhould no- 
tice a replevin of a particular ſort, the writ de homine reple- 
giando. This lay where a man was impriſoned, but 
was by law repleviſable ; a writ therefore for his being 
replevied iſſued to the ſheriff to the following effect: Pre- 
cipimus tibi, quid j uſſè et ſine dilatione replegiari facias A. 
quem B. cepit, et captum tenuit, (or, quem B. cepit, et tu 
captum tenes, as the caſe might be) niſi captus fit per ſpe- 
ciale præceptum noftrum, vel capitalis juſtitiarii naſtri, 
vel pro morte hominis, vel pro aliquo alis fatto, quare ſecun- 
dum conſilium regni noftri Angliæ non fit replegiabilis, &c. 
This writ was a juſticies, and not returnable. If the 
ſheriff did not obey this writ, there iſſued a ſicut alias, or 
cauſam nobis ſignifices, and then a pluries and if the  ſhe- 
riff till. diſobeyed, then an attachment followed againſt 
the ſheriff, directed to the ooronere, who were alſo to ſee 
the firſt writ executed d. NV 


Vid. ant. vol. II. 176, 177. | 2 Vid, ſtat. Weſim. 1, ch. 15. 
O. N. B. 73. Vid, ant. vol, II. 132. O. N. B. 40. 
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CHAP. XVI. 


EDW. III. 


HISTORY OF THE 


Taz action of treſpaſs became in this reign ſtill more 
general than in the former ; and though fimple in its firſt 


origin, it was by conſtruction and legal intendment render- 
ed applicable to an infinitude of caſes where an injury was 


done either to the perſon or property. The manner of de- 
claring upon this writ was rather general, without ſtating 
much particularity of circumſtances. The following are 
ſome examples of declarations, &c. Wrongfully came, ſuch 
a day e. and vi et armis, namely, &c. the aforeſaid N. took 
and impriſoned, and in priſon him detained from ſuch a day 
to ſuch a day, on which he was delivered by the king's writ ; 
and other harms, c. namely, &c. A TORT, and againſt 
the peace of our lord the king, &c. For various treſpaſles : 
Ceo vous monſire, A. &c. that C. &c. ſuch a day, year, and 


place, came with force and arms, namely, &c. in the park 


of the aforeſaid A. at F. in the ſaid county, and there en- 
tered and therein being without his licence and will, fix 
deer chaſed and took, and his trees there growing, namely, 
Sc. of the value of 10 marks, cut ; and in his ſeveral fiſhery 


fiſhed, and his fiſh, namely, &c. of the value, &c. took and 


carried away, and other injuries to him did, à tort et # 
damages, c. and againſt the king's peace e. | 
Was this writ was brought for a treſpaſs on land, it 
led to a juſtification upon a title, like the avowry in reple- 
vin; but this happened very rarely, it not being ſo uſual 
to bring on queſtions upon titles in this as in the writ of 
replevin. When a title was ſet out in this action by the 
defendant, it was not neceſſary for the plaintiff to do the 
ſame, but merely to deny or traverſe the defendant's ſup- 
poſed title: the plaintiff, as he was in poſſeſſion, was pre- 
ſumed to have a right to that poſſeſſion, and therefore the 
law would not put him to ſtate it ſpecially f. Thus where 
right of common was pleaded, the plaintiff only replied, de 


© Nov, Narr, 74. b. 66. b. 140 Ed. III. [A 


fon 


ENGLISH EA . 
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fon t tort demeſne, ſans ceo qui il ad common, pri in, c s. CHAP, XVI. 


Where a defendant juſtificd as taking poſſeſſion under the 
eſcheator, the reply was, a votre oeps demeſne ſans tiel cauſe b. 
The ſame idea prevailed in other writs of treſpaſs that did 
not relate to land ; and the defendant, as a wrong-doer, 
vas expected to make out a juſtification when called upon 
by the plaintiff who had ſuſtained the injury. 

Tn principal and moſt common actions of treſpaſs now 
in uſe were three ; namely, thoſe for an injury to the per- 
ſon, as for battery or aſſault ; thoſe for taking gdods, that 
is, a cepit & aſportavit ; and thoſe for entering land or a 
Houſe, or, as it has been ſince called, a clauſum fregit. In 
order to underſtand the notions now entertained concern- 
ing theſe actions, we ſhall conſider ſome caſes applicable 
to each of theſe heads, beginning firſt with battery. 
Acrioxs for a battery were uſually laid with an aſſault 
. alſo ; inſultum fecit, et ipſum verberavit, vulneravit, et mal? 
tractavit, &c. In the 22d year, a jury found that the defen- 
dant ſtruck at the plaintiff with a hatchet, but did not hit 
him; and they prayed the diſeretion of the court as to the 
law upon the point, when the damages were ordered to be 
taxed for the aſſault only, and the judgment againſt the de- 
fendant was, capiaturi, Again, where a defendant was 


found guilty of the aſſault, but not guilty of the battery, the 


plaintiff recovered damages for the former, and was amerc- 
ed for the latterk, Thus an aſſault began to be conſidered 
as a diſtin and independent cauſe of action. The day on 
which the battery and aſſault were laid, began to be conſi- 
dered as of no conſequence ; for where a battery was found 
to de on the day, and on a day after, and even where they 
found it on another day, it was held ſufficient to ſupport 
the declaration 1, It was eſteemed a good juſtification in 


© 22 Aſſ. 42. | | * 40 Ed, III. 40. 
k 22 Afﬀ. 57. - be 1 39 Ed. III. i. v3 Ed, III. 24. 
i 22 Aff, 60, | | 
aſſault 
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CHAP, XVI, 


—̃ — 
ED W. III. 


. were married at the time u. 
where two were married before years of conſent, the huſ- 


HISTORY OF THE 


aſſault and battery, to ſay, that the plaintiff was in a rage, 


and the defendant only reſtrained him from doing miſ- 


chiefm, If a perfon had recovered damages in an appeal of 


mayhem, this was looked upon as a recompence only for the 
wounding, and he might afterwards have an action for the 
battery n. However, in an action of battery, the plaintiff 


might give in evidence a mayhem e; as he was not to be 


deprived of redreſs for the mayhem, though he choſe to re- 
ſort to an inferior remedy. If a wife was beat, an aQion 
of battery lay for the huſband and wife; and though the 
huſband only would have the damages recovered, yet, be- 
ing originally a redreſs to which the wife was intitled, it 
might be laid ad damnum ipforum?. An action of battery 
would lie for the maſter againſt any one who beat his ſer- 
vantd. An action vi et armis would lie alſo for the taking 
away of his ſervant”, and d fortiori, for taking away his 
villain; but if any one married a female villain, and after- 
wards took her away, the lord had no remedy vi et armis 
againſt the huſband . A man might have treſpaſs for tak- 
ing away his eldeſt ſont. Theſe were properly treſpaſſes 
on a cepit et aſportavit; as was that de uxore abduttd cum 
bonts viri; in which it was held to be no plea to ſay, that 
the plaintiff was divorced from his wife; for the action was 
for damages, which ſhould equally be recovered, if they 
However, it was agreed, that 


band could not have this action till he had arrived at ſuch 
age, and they had aſſented or diſſented from the mar- 


riage x. X. 


WHEN treſpaſs was beat for goods, it ſometimes be- 
came a queſtion, what ſhould be conſtrued a rating, and 


46 Ed, III. 6. 


Bo AT. 97, 43 Af, t 29 Af. 
22 24 4 390 29 35. 
© 39 Ed, III. 2 23 Ed. III. 23, Vid. ant. vol. 
7 46 Ed, III. . II. 211. | 


* Bro, Treſp. 420. 
39 Ed, m. 37. 1 55 


what 
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what a taking vi et armis. A defendant pleaded that the CHAP, XVI. 
goods were thrown” into the ſea in a ſtorm, and he took hn gn ; 


them, and when he came'to land he gave them the plain- 
tiff's ſervant, to his uſe; and this was held a bar of the 
taking and treſpaſs). One tenant in common might have 
treſpaſs againſt another of things ſevered from the land, as 
corn, hay, and the like; but. not of things fixed to the 


freehold, for then they might have waſte pro indiviſi 2. Vet 


where goods were left to an executor and another to di ſtri- 


bute, it was held, that treſpaſs would not lie for the one 


againſt the other a. Again, though an heir might have 


detinue of charters againſt an executor, he could not have 


treſpaſs b. The prima facie right was held to privilege 


ſuch perſons from the imputation of treſpaſſors. Where 
a perſon acting under authority of law any ways abuſed 


that authority, he became a treſpaſſor. As in treſpaſs for 


taking and killing the plaintiff 's horſe contra pacem; the 
_ defendant juſtified as taking it damage feaſant, and im- 


pounding; and becauſe it had leaped ſeveral times over 


the pound, he tied it, and /o the hordes ſtrangled * ; 


which plea was held ill upon demurrer e. 


Wr w the writ was for breaking a di entering 


land, the plaintiff was not to alledge a continuance of the 


treſpaſs, becauſe it was a ſingle act: but where it was for 
_ depaſturing graſs, and theilike, it might be laid with a con- 


tinuando d. IT here was long time a doubt how far this action 
would lie for a leſſee againſt his leſſor, and the contrary. 
This being for a treſpaſs vi et armis, was thought not to 


| lie againſt the leſſor, though he had been guilty of violating 


his leſſee's poſſeſſion, in direct oppoſition to his own leaſe. 


This was upon the idea of the leſſor's freehold e, and the 


Y 46 Ed. III. 15. 292 64. 
* 21 Ed. III. 9. 2 46 Aſſ. . 
a 27 Aſſ. 64. 25 A | Vid. ane, yol, II. 340, &c. 0 
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CHAP. XVI. right be had of entering upon any part of it; while the 
TEINS leſſee was conſtrued to have a precarious poſſeſſion, that 
| made him little more than bailiff to his leſſor. But the 
opinion of a farmer's intereſt was now altered, and the 
plea of freehold had long been diſregarded 3 ; therefore, 
where a leflor diſtrained, or did any other act upon the 
land which in the caſe of a common perſon would be treſ- 
paſs, the leſſee for years might have treſpaſs vi et armis f. 
/ 1 the other hand, where in a leaſe to one for life there 
was a reſervation of certain trees; which trees the tenant 
cut ; there it was held, that treſpaſs vi et armis would lie 
by the leſſor againſt the leſſee for cutting the trees 8. Treſ- 
paſs was a remedy grounded upon the actual poſſeſſion of 
the plaintiff ; therefore it was a rule, wherever a perſon 
was any way pyt out of poſſeſſion, he could not maintain 
treſpaſs till he had made a re- entry b. 

REsPECTING treſpaſs in general; it had long been held, 
that there were no acceſſaries in treſpaſs, but all were prin- 
cipals ; and therefore, that a perſon, by aſſenting after- 
wards to a treſpaſs committed, was liable to an action i. 
A writ of treſpaſs, as it was for a wrong done, was to be 
brought againſt the wrong-doers individually, and there- 

fore it would not lie againſt a corporation, againſt which 
no capias could iſſue k: and it was agreed, that more treſ- 
paſſes than one might be joined in one writ. It was a com- 
mon plea in treſpaſs for hunting, to ſay, that the defendant 
had licence l. In all actions of treſpaſs, any matter ſtated 
as a recompence to the plaintiff might be pleaded in diſ- 
charge; as, recovery in another aQion ; amercement in 
an inferior court m; that he had agreed with the plaintiff 
tor the treſpaſs a; or, even ſuch as was only in a courſe of 


* 48 Ed. III. e, 6, 7. Vid. ant, 29. * 22 Af. 67, 


* 46 Ed. III. * 5 142 Ed, III. I, 2. 
* 44 Ed. III. 18. 1 85 * 47 Ed. III. 19. 
F 38 Ed. ul, x5, 30 Aſſ. 6. * 22 Aſſ. 51. 


giving 
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giving this plaintiff ſat isfaction, namely, that an action of CHAP. XVI, 
replevin was depending for the ſame taking o. An officer Zou mn, 
might juſtify in treſpaſs under the proceſs of a court, how- 
ever erroneous; but not ſo if the cauſe of action aroſe 
without the limits of the court's juriſdiction P: - | 
Bur not content with the writ of treſpaſs in its old of adions on 
form, they endeavoured to make it more univerſal, by en- the Safe. 
larging its . and modifying its terms, ſo as to adapt 
it to every man's own caſe; in doing which they availed 
themſelves of the ſtatute of Weſtm. 2. authoriſing writs to 
be framed i in conſimili caſi dJ. This novelty did not ſhew 
itſelf till towards the middle of this reign; and when it 
appeared in court, it underwent a diſcuſſion and debate 
that indicated great doubt about the ; propriety and nature 
of the innovation. 
TEE firſt caſe of this ſort, eo be found in - the Habs. 
is in the 22d year when an action was brought againſt a 
man, for that he had undertaken to carry the plaintiff's 
horſe in his boat over the Humber, ſafe and well ; but that 
he overloaded his boat with other we by which over- 
loading the plaintiff 's horſe periſhed, 4 4 tort et a damages, 
Dc. It was objected to this writ, that it ſuppoſed no tort 
in the defendant, but on the other hand proved the plain- 
tiff ſhould rather have a writ of covenant. But it was 
ſaid by one of the judges, that the defendant committed, 
as it ſhould ſeem, a treſpaſs in overloading the boat, by 
which his horſe periſhed, and that the action would lie?. 
Thus the notion of a treſpaſs, or a malfeaſance, was the 
principle upon which the application of this new remedy 
was explained, and juſtified, even in this inſtance, which 
ſeems to approach nearer to the nature of a contract. 
Ir was taking the idea of treſpaſs in a very large ſenſe, 
fo conſider this and ſome writs which follow to be at all 


© 38 Ed. III. 35. | 2 Vid, ant, vol. II. 202. 
* 64. 5 22 A 41. 
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CHAP,XVI. allied to it. From this time tothe 42d year, we find men- 
ms tion of ſeveral actions, and dia concerning remedies, 
| which could be no other than actions formed upon the ſpe- 
cial caſe of the party, without including any treſpaſs, ex- 
cept of the vague kind above ſuppoſed. It was ſaid, that 
ſhould a contract be made between two men, that one 
ſhould give the other 10/. in caſe he would marry his daugh- 
ter, an action would lie for the money *. This action 
could not be ſuch an one as we have hitherto in the courſe 
of this Hiſtory met with; for covenant, which ſeems the 
only writ applicable to ſuch a caſe, would not lie but upon a 
deed ; it mult therefore have been a ſpecial writ upon the 
caſe. We find ſeveral of the ſame kind : an action againſt 
a ſheriff for quaſhing the plaintiff's eſſoin in a plea 
of replevin before him, without the aſſent of the ſuitorst; 
an action againſt a ſheriff for a falſe return of ſummons uz 
for directing a wrong officer to ſummon a pannel, bit 
was therefore quaſhed * : an action of ſlander for calling 
the plaintiff traitor, felon, and robber Y: an action againſt. 
a man becauſe he took certain cattle from another, and of- 
fered them to ſale to the plaintiff as his own, who, confiding 
in his word, bought them, and they were afterward taken 
from him by the true owner *: all theſe were actions of a 
new form ; thoſe againſt the ſheriff being writs of deceit up- 
en the caſe ( mentioned under that name in the old Natura 
Brevium) introduced in the room of the writ of deceit 
which has been mentioned before, and were merely for the 
purpoſe of recovering damages againſt the ſheriff. Two 
of them were ſuch for which the old law provided no re- 
medy, matters of ſcandal being wholly of ſpiritual cogni- 
zZance; and the laſt being within the ſcope of none of the 
common-law writs which we have met with in former 


' reigns. | 7 
* 22 Aſſ. 70, ; * 38 ACT. 232 
26 Aſſ. 45. 8 T7 30 AM. 29. 5 
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Tux ſame may be ſaid of the following: Treſpaſs (ſays CHAP. XVI 
— 


the Report) was brought againſt an inn - keeper and his ſer- 
vant; upon which the plaintiff counted that whereas it 
was a cuſtom and uſage through all the realm of England, 
that in all common Inns the inn-keeper and his ſervants 
ſhould take good care of what things their gueſts had in 
their chamber in the inn, the plaintiff came to the defen- 
dant's inn, and left certain things in his chamber there ; 
and while he was gone out, ſome perſons came and took 

them away, through the neglect of the defendant and his 
| ſervants, per tort, et encanter les peas, and to the damage 
of the plaintiff, &c. and he had (ſays the Report) a writ 
upon the whole matter according to his caſe ; an the action 
was held good . 


In the foregoing caſes there was no debate upon the 
form of the action; in the following ſome few objections 


were ſtarted, which ſerve to give a better idea of the 
notion they then entertained of theſe ſpecial writs. An 
action of treſpaſs was brought againſt a farrier, for that 
being employed to ſhoe the plaintiff's horſe, quare clavum 


exit in pede equi ſui in certo loco per quod proficuum equi ſui 
per longum tempus amifit, &c. To this writ it was objected, 
that it was in treſpaſs, and yet was not laid vi et armis. It 


was anſwered, that the plaintiff's writ was according 10 his 
caſe, and /therefore good ; and though it was ſtill urged 


that the writ ſhould ſay vi et armis, or malitios? fixit, and 


if any treſpaſs was done, it ought to be againff the peace, 


yet the writ was held good b b. 


Tuis ſeemed to be giving up the idea of treſpaſs intirely. 


But notwithſtanding this reaſoning, we find the name was 
ſtill preſerved; for, two years afterwards, there is a report 
of a writ of treſpaſs ſur ſon caſe brought by a man againſt a 
ſurgeon, much upon the ſame ground as that juſt mentioned. 


* 42 Ed, III. 13. » 46 Ed, III. 19. pl. 
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' CHAP, XVI, The writ ſtated, that the plaintiff's right hand had been 
hurt, and the defendant undertook to cure it; but by the 
negligence of the defendant, and his want of care, his 
hand was made ſo much worſe, as to become a mayhem, 
2 tort et d ſes damages, and the writ was neither vi et armis, 
nor contra pacem. However, this was held good, and 
treated as an action of treſpaſs : and yet, becauſe it did 
not alledge force and arms, and contra pacem, it was con- 
ſidered, fo far, as differing from treſpaſs, properly ſo call- 
ed; and for that reaſon it was the opinion of one of the 
juſtices, that the defendant ſhould be admitted to "Age. 
his laws. 

Tux following 1 is enden by che Reporter treſpaſs upon 
the caſe, and yet is laid vi et armis, and contra pacem. It 
was brought againſt a miller, and the writ charged, guid 
cam prediftus Fohannes, &c. et antereſſores ſui a tempore 
cujus memoria non exiſtit, molere debuerunt ſine multurd, 
Sc. prædictus defendens, &c. prædictum querentem ſine mul- 
turd molere vi et armis impedivit, c. Upon this the 
- plaintiff declared, that when he came to have his corn 

| ground, the defendant took two buſhels, &c. with force 
and arms. It was objected to this, that as the plaintiff, in 
his declaration, ſtated that the defendant zoo toll, he might 
have had a general writ of cepit et aſportavit his corn with 
force and arms, and not this ſpecial writ. To this it was 
anſwered, that ſurely the plaintiff, if he had ſuſtained an - 
injury, was entitled to a remedy applicable to his caſe. But 
the court decided, that as he muſt have brought a general 
writ if all his corn had been taken, ſo he muſt if part was; 
and therefore it was held that this writ was not good d. 
However, about three years afterwards the ſame writ was 
held good e. Again, we find an action of treſpaſs againſt 
2 woman for burning the plaintiff's houſe with force and 
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arms. There was no debate upon the form of the writ, CHAP. XVI. 
EDW. III. 


though the jury found that the houſe was burnt by negli- 
gence, and not with force and arms, or malice, and that 


the houſe in queſtion was rented by the woman from the. 


1 


plaintiff, from year to year f. 

From the foregoing inſtances it appears not to bass 
been well agreed when the proper remedy was a general 
common law writ of treſpaſs, and when a ſpecial writ ; 
nor again, when a ſpecial writ ſhould be laid vi ef armis, 
and when not. Theſe were difficulties in this new reme- 
dy, which were left to be ſettled by the refined notions 
that obtained in after-times upon this ſubject. The great 


motive to inſerting vi et armis was, that the plaintiff be- 


came thereby entitled to proceſs of capias, and the defend- 
ant could not wage his law; whereas in a writ not con- 
taining that ſuggeſtion, there lay only di Aringas, and the 
defendant might wage his law. 

Tus far of particular actions: we ſhall next ſpeak of 
the proceeding and proceſs, which were more or leſs ap- 


Proceedings by 
bill, cc. 


plicable to all the foregoing writs. Whatever conjectures 


may be formed concerning the origin of proceedings by bill, 
it is beyond all queſtion that actions were brought in this 
way during all this reign, and the books are full of them. 
But we are not enabled to pronounce upon the nature and 
properties of this new method, as no debate aroſe upon it. 
We can only ſay, that they proceeded by bill in all the three 
_ courts, of king's bench, common pleas, and exchequer z 
that the bill begun A. queritur de B. &c. and went on as a 
common writ ; nor does it appear, from any of the caſes 


reported, that in bills in the king's bench there was any 


mention of the cuſtody of the marſhal, If that was the 
ground of juriſdiction, it was ſo underſtood, and not 
thought neceſſary to be alledged. The bills in the exche- 
quer are in general againſt ſheriffs, who may be conſi- 


9 48 Ed. III. 25. 
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HISTORY OF THE 


CHAP. XVI. dered as privileged perſons, in the light of king's officers. 


1 


ED W. III. 


The bills in the common pleas were ſometimes for and 


againſt attornies. - There 1s one brought gui tam pro do- 
mino rege, quam pro ſeipſo; and was for an aſſault by a 
perſon, who, being plaintiff in an action in that court, 
was, while bringing a writing thither to prove his caſe, at- 
tached by the defendants. This being a contempt of the 


king's peace and juſtice, might for that reaſon be con- 


Gdered as the ſubject of an action in that form. It was laid 
down, that a perſon might have an appeal by bill in the 
king's bench of any matter that touched the king, whether 


mediately or immediately >. For further information on 


this ſubject, we muſt wait till we arrive at later times, 
when they began to ſpeak more plainly about the com- 
mencing of actions by bill, and the extent of this privi- 
lege was explained upon certain and ſcttled rules. 

 TazRE was another courſe by which matters uſed to be 
commenced or forwarded in court, which was by ſurmiſe or 


| ſuggeſtion. In one ſenſe of theſe terms (and the original 


one), in all probability, nothing more was meant than a 
verbal application, praying that proceſs might iſſue for 
carrying on a ſuit already commenced ; and in that ſenſe 
we frequently meet, in the Reports of this reign, with a 


Suggeſtion to the court i. But there certainly was in the 


exchequer.an original commencement of a ſuit, as has been 
mentioned in another place, by a mere verbal ſurmiſe or 
ſuggeſtion k ; and though this was ſometimes diſputed in 
the caſe of common perſons, yet it was ſtill held to be the 
courſe of that court, and, in the caſe of the king, was not 
attempted to be withſtood l. This was the ſhape in which 
that proceeding firſt ſhewed itſelf, which afterwards grew 


mto an information. 


© 70 AT. 14. ey Vid. ant. vol. II. 424. 
1 Aff 5. | 140 A 35. 
i Paſſim. 
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"Pew! ADING in cauſes ww thiried on through great part 
of this-reign much in the way in which it was deſcribed 
in the former period; but it is ſaid n, that about the 
middle of this reign it became the practice to draw up the 
declaration and pleas out of court, and deliver them in 
writing to the prothonotary, from whom the adverſe party 
received a copy, to enable him to give in his plea in an- 
ſwer. The book intitled Nove Narrationes is adduced as 


a confirmation of ſuch conjeQure. But this ſeems to give 


little credit to a conjeQure otherwiſe without foundation. 
There appears nothing in the reports of this reign to aſ- 
ſure us of any ſuch alterations; for they ſtate the pleading 
on both fides in the fame manner as the Reports of the 
time of Edward II. as though they were debated viva 
voce in court. Vet it cannot be denied, that, towards the 
latter part of this king's time, pleading was brought to 
more certainty and ſyſtem than it had before exhibited ; 
ſuch as it was natural ſhould follow from the deliberation 
with which proceedings might be penned when drawn out 
of court. It is therefore truly ſaid by Sir Matthew Hale, 

that pleadings were now ſome what more poliſhed than in 


95 


CHAP. xvi. 
KA — 
ED W. III. 


Of pleading, 


the former reign, without running into uncertainty, pro- 


lixity, or obſcurity n. The putting of pleadings into wri- 


ting was the firſt ſtEÞ towards the refinement and ſubtlety 


affected by pleaders in after-rimes ; though at preſent they 
went no further than was neceſſary to bring the matter 
in queſtion before the court with ns clearneſs and 11585 
eiſion. 

SUFFICIENT has been "laid, in ſpeaking of different ac- 
tions, to give ſome idea of the ſtate of pleading at this 
period : what remains to be added will be very ſhort and 
general. It ſeems, that in the beginning of this reign the 


order of pleading to the count before the writ began to 


= Gilbert's Orig. of King's Bench, * Hiſt, Com, Law, 173. 
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— a 
ED W. III. 


The ſea and 


law-wager. 


HISTORY OF THE 


eyer of the writ (which was neceſſary previous to its being 
pleaded to) the defendant ſhould not plead to the count o; 


and though afterwards? the contrary was permitted, yet a 


few years, after, namely, in the 3oth year, it ſeems to have 


been ſettled in the following way: that a defendant ſhould 


plead firſt to the juriſdiction, then to the perſon. of the 


plaintiff or defendant, then to the count, then to the writ, | 
and laſtly to the action a. There might be reaſons of con- 


CHAP. XVI. obtain in practice; for it is ſaid in the 4th year, that after 


. 


venience and propriety which contributed to eſtabliſh this 


courſe. When pleadings were put into writing, it was na- 


tural that the count ſhould become more ſtrift and formal; 


and, as it contained the ſubſtance of the writ, it was 
ſufficiently full and explicit to become the firſt object of 
criticiſm to the defendant, as the writ had been in earlier 
times r; the defendant therefore in his defence was ex- 


pected firſt to take notice of that, or "RO to waive all 


objections to it. | 
Tux faſhion of theſe times was to o ſtate edi matter 


ol juſtification or title in almoſt all actions, and to avoid as 
much as poſſible the general iſſue: this led to much vying 
and revying on both ſides. Perhaps this arofe from the 


nature of aſſiſes and real actions, which being ſpecial in 
their form and for the trial of ſome title, neceſſarily called 


upon the parties to be particular in their pleadings: the 


perſonal actions in uſe naturally partook of the prevailing 


taſte; not to mention, that in treſpaſs and replevin ſome 


queſtion of title was very often litigated. 


Wx have ſeen in the preceding reign *, that the prac- 


tice of examining the ſecta of the plaintiff had ceaſed, 


though they ſtill continued to be produced: but ſince they 


had thus become almoſt uſeleſs, it may be doubted whe- 


24 Ed, nn. 133, 134. | * Vid, ant. vol. II. 266, 267, 
24 Ed. III 35, 47. * Vid, ant. vol. II. 332. 
Thel. Dig. lib. 10. e. I, 21. EE} : 


ther 


ENGLISH LAW. 
ther now they continued even to be produced; at leaſt, 
there is no mention of the ſea all through this reign ; tho 
the formal concluſion of declarations by inde produgit ſec- 
tam, as it was ſtill uſed, preſerved a remembrance of the 
old praQtice. The ſea, however, were ſtill produced by 
a defendant, who waged his law, though it may be pre. 
ſumed they were never examined; as the only object of 
ſuch examination had formerly been, to contront them, 
and weigh their evidence againſt that of the Gr 
ſecta. 70 
Tux law-wager as not ſeem to be ſettled upon ſuch 
fixed principles, as to leave no doubt about the inſtances 
where it ſhould, and where it ſhould not, be allowed: we 


find ſome difference of opinion upon this point. The 


ſtate in which this piece of old law ſtood in this reign, 
will be better underſtood from a how view of ſome ac 
zudged caſes. 


We have before ſeen, that a b was not permit- 


ted to wage his law againſt an obligation: however, tho? 


he could not deny the obligation, and the debt grounded 
thereon, in this way; he was allowed, in an action upon a 


deed, the privilege of waging his law of non-ſummons, and 


the like, in the ſame manner as had long been uſed :. The 
following are ſome inſtances of law-wager. In accompt, 
the defendant ſaid, that he gave the plaintiff a ſtatute for 


the debt, and a tunnel of wine for the damages; to which 


the plaintiff replied, that he never received.them, and ten- 
dered his law, which was received t; the iſſue being con- 
fidered as in the nature of the general iſſue in detinue, 
where the law-wager was the common trial. In an action 
of accompt where the receipt was alledged to be by the 
hands of another, the law-wager was allowed u; the ſame 
alſo in debt upon the arrear of an account x. 


28 Ed. III. Too. a, 29 Ed. III. 4 Ed. IN. 18. | 
44. b. : = 49 Ed, III. 3. 43 xd. UL 
30 Ed. III 4. b. 1 0 
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IN detinue of 8 law-wager was allomed Y, not- 
withſtanding it wag urged, that charters being things re- 
lating to the freehold, ought to take the action out of the 
common. courſe, like an obligat ion upon which an action 
of debt was founded. In another action, ſome years after, 
for detaining charters, this matter was argued again, and 


a difference ſeems to have been taken between a general 


declaration for charters, and one t hat ſpecified the charters _ 


- detained; upon which the plaintiff had leave to amend; 


and, after ſpecifying the charters, the defendant was forced 
to plead to the country: this, however, was of a bailment 
to the predeceſſor of the defendant, who was dean of a 
ehurch, which was an additional reaſon for putting it co 
the country. | 

I was held, that divas ſhould not lie in debt for 
recovery of rent, becauſe it was connected with the realty . 
The rent in this caſe confiſted not in money, but in corn 


and other things; and the action was laid, not in debt, 
but as for a detinet of thoſe articles; upon which ground 


it was that the defendant offered his law-wager ; and upon 
the above reaſon it was refuſed. 

In an attachment upon a prohibition, the defendant was 
not. ſuffered to wage his law ; for it was ſaid, that ſuing in 


the ſpiritual court was a treſpaſs. and contempt of the king's 


writ and authority, and in ſach caſe no wager at law could 
be allowed b. Notwithſtanding this determination, it was 
allowed in a ſubſequent caſe, though in another they re- 


| turned back to the firſt reſolution, and ſo ſcttled the law c. 


Indeed it was held generally, that no defendant could wage 
his law againſt the king d, for which reaſon it was never 


allowed in the court of exchequer. It was held, that 


7 38 Bd, in. 7. a. Þ 18 Ed, III. 4. a. 
44 Ed. III. 41. b. 724 Ed. = 39, a. 44 Ed. III, 32. 
50 Ed, III. 36, b. 4 50 Ed, I 


where 


ENGLISH LAW. 
where 2 teſtator might wage his law, his executors might 
alſo e. z” | | 
Tux trial by proofs, which is ſo often mentioned in 
Glanville and Bracton f, continued ſtill in uſe, though its 
application was extremely circumſcribed. It ſeems to have 
been reſorted to only in ſuch caſes where the matter could 


not, by conſtruction of law, be ſuppoſed to be within the 
knowledge of the pats or country. The moſt common 


inſtances we meet with of this trial were, where the hul- 
band was alledged to be alive in another county. Thus, 


in an aſſiſe brought by a woman, gue fuit uxor B. the te- 
nant ſaid, that B. was alive in another county, and he was 


99 
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Trial by proofs, 
and other trials, 


ready to prove it; that is, to put it on the trial by proofs. 


To this it was anſwered by the other fide, that this amount- 
ed to the iſſue of covert baron, which was triable by the 
aſſiſe: therefore they prayed the aſſiſe might paſs. But it 
was the opinion of the court, that this point had formerly 
been always tried by proof, and ſo it muſt continue; yet, 
they ſaid, had the aſſiſe been brought without the plaintiff 
alledging gue fuitux or B. it would have been otherwiſe. If 
the deed of an anceſtor was pleaded, and it was contended on 
the other ſide that ſuch anceſtor was alive in another coun- 


ty, or beyond ſea; it was the opinion of ſome, that this 


ſhould be tried by the aſſiſe, and not by proofs & In an aſ- 
ſiſe againſt baron and feme, the baron did not appear, but 
the wife did, and pleaded the death of the baron in a fo- 
reign county; upon which the plaintiff prayed the aſſiſe, 
without alledging the baron to be alive in the firſt county: 
but this creating a difficulty, the juſtices adjourned it to 
Weſtminſter, where it was adjudged that it ſhould be tried 
by proofs h. Again, in an appeal in the king's bench, by a 
woman, for the death of her huſband, in the county of 
B. the defendant ſaid, that he was alive in the county of M. 
* 29 Ed, III. 36. b. 3, „„ ; 36 All. 5. 


Vid. ant. vol. 1. 126, 161, 143, * 39 Aft. g. 
381. and vol. II. 2 59, 260, 
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HISTORY OF THE 
CHAP, xvr. and they had a day given them to bring their proofs on both 
| 3 ſides; one to prove the death, the other the life of the par- 
tyi. This trial in appeal was conſidered as peremptory; 
and therefore, if there was a doubt of ſucceeding, they 
would withdraw'that plea, and e e iſſue, not 
_ guilty, | 

Tas foregoing trials were all upon one rr :: the fol- 
[owing was of another ſort. In an aſſiſe there aroſe the 
iſſue, whether the priory of D. was donative and remova- 

ble, or perpetual ; and the Reporter ſays, it ſhould ſeem 
this ought'to be tried hy the aſſiſe, and not by pro; be- : 
cauſe it lay in the knowledge of the paris,” whether the 

. Priors had enjoyed the land all their lives, and acted as 
lawful owners all that time: but it was ſaid by Percy, that 
as the prior was a'prior alien, and the chief priory was be- 
yond ſea, it ſhould'be tried by profil. It may be obſer ved, 

that the formal words by which a party fignified, that he 
meant to make out what he aſſerted per paris, namely, that 
he was ready to verify it, ſeemed to import a higher confi- 
dence in this deciſion than in any other; and again, while 
the evidence of proofs could no more than prove the mat- 
ter on one ſide and the other, the determination of the jury 
was called veredictum, that is, as it ſhould ſeem, a verity 
not to be cdntroverted. _ 

THERE were other methods of enquiry, which might be 
called trials per proves, and were the remains of the old 
juriſ prudence. A recovery by default in dower on a petit 
cape was pleaded in an afliſe, and the plaintiff ſaid the land 
in queſtion was not compriſed in that recovery. This was 
to be tried by the ſummonergand viewers in the firſt action; 
and if it had been upon a grand cape, then by the ſummon-« 
ers, viewers, and pernors m. In other caſes, where land 
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Jas to be identified, there was a mixed trial, conſiſting CHAP. XVI. 


partly of the pais, and partly of proofs : as where, in an 
aſſie, there aroſe an iſſue, whether the land in queſtion 
was extended, and put in execution under a ſtatute mer- 
chant ; there proceſs was-awarded againſt the extendors to 
be joined with the aſſiſe to try the iſſue n. Where a recovery 


was pleaded in a former aſſiſe before the ſame juſtices, and 


the plaintiff ſaid they were not the ſame tenements, he put 
himſelf to prove it per primos juratores et per altos, and it 
was tried in that manner o. This trial by the former ju- 
rors, and by others, was very common where-a former re- 
covery was in queſtion p. The practice of joining the 


witneſſes in a deed to.the.pannel of jurors, was very an- 


cient, and continued till in uſe, as will-be-ſeen. preſently. 

ANOTHER mode of trial was by the certificate of the 
biſhop, who had cognizance in certain queſtions of a ſup- 
poſed ſpiritual nature. Much debate had been occaſioned 
by the conteſts about ſpiritual juriſdiction between the lay 
and eceleſiaſtical courts. When the grand bounds of theſe 
two tribunals were ſettled by parliament, and by long 
uſage, there apparently ſtill remaineddiſputes about terms, 
which led into many ſubtle explanations and artificial diſ- 
tinctions. Though it was beyond all queſtion, that, in 
caſes of general baſtardy, matrimony, profeſſion, divorce, 
and the like, the-court chriſtian was to determine; yet it 
was held, that even thoſe points might be brought into de- 
bate in ſuch a way, as to draw -the cognizance of them 
from the ſpiritual to the lay tribunal. It depended there- 
fore upon the pleading, and the form of the iſſue d, whe- 
ther they were to be tried by. certificate, or per pais. So 
minutely were theſe pretended diſtinctions refined upon, 
that they did not always eſcape the charge of contradiction. 


31 Af. 6. 7 40 AM. 4. 
22 Aff, 16. a 3 Vid, ant, vol. I, 466, 
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In an aſſiſe by baron and feme, it was alledged by the 
tenant, that there had been a divorce between the plain- 


tiffs, and one of them had fince been married to the te- 


nant, therefore ſhe was the wife of the tenant, and not of 


the plaintiff. After much debate and argument, it was 


held, this ſhould be tried by the pais, and not by certificate 
of the ordinary; and this was on account of the concluſion 
of the plea, et eſſent nient fon feme” : for if he had reſted 

upon the divorce only, that being wholly a ſpiritual matter, 
muſt have gone to that tribunal ; but the conclufion being 
2 matter in pais, brought the whole before the country *, 


This diſtinction may help to reconcile many of the caſes, 
Thus, where the iſſue in quare impedit was void, or not 
void, it was to be tried by the country; but otherwiſe if it 
had been full, or not full; for plenarty was to be tried by 
the court chriſtian t, which alone could judge of it. Where 


the iſſue was, whether the maker of a deed was profeſſed 
the day he made it, it was tried hy the country; becauſe, 
though the profeſſion was properly to be tried by the certi - 
ficate of the ordinary, yet here the profeſſion was admitted, 
and the doubt was only upon the time when the deed was | 
made u. On the other hand, where impriſonment was al- 
ledged in the ordinary's priſon, at the time of the outlawry, 
it was tried by certificate *. It ſeems, that it had become 
the practice to try by the country even the direct queſtions 
of profe ſſion, general baſtardy, and the like, if alledged in 
a perſon who was dead, or a ſtranger to the action. This 
had been done in ſome poſſeſſory actions, particularly in 
aſſes, where diſpatch might be thought ſome apology for 
the innovation; but this was not univerſally approved, and 
they ſeem to have recurred ſometimes to one tribunal, and 
ſometimes to another, according to the opinion of different 


| judges ; 8 
/ 
39 Ed, III. 31. e DW Triall 140. 
- 14 gag 20. 42 2 III. 8 
5 bo 10. 7 
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Ueon the whole, the law ſeemed to ſtand thas 2 > That 
the iſſues of ſeme or not ſeme covert, of ſole purſon or not 
par ſon, born before eſpouſals or after, and the like points, 
which were mere temporal facts, were to be tried by the 
pais; but the direct points of general baſtardy, ne unque 
accouple in loyal matrimony, profeſſion, bigamy, divorce, 
ability in a parſon, and the like matters of ſpiritual cogni- 
zance, were tobe tried by the biſhop's certificate. Yet, 
owing to the forms of ſome aRions, as well as to the way 
of pleading above ſtated, theſe direct iſſues on ſpiritual 
matters were moſtly avoided. Thus, where a woman de- 


manded land of her own poſſeſſion, or of a poſſeſſion with 


* 


her huſband, as in an aſſiſe, in a cui in vita, and other poſ- 


ſeſſory writs, the iſſue of ne ungue accouple, Sc. could not 
ariſe: but it was otherwiſe in dower, and an appeal d- 
morte viri, for there ſhe claimed through her hifband *. 
The nature of poſſeſſory actions was ſuch, that the above 
iſſues ſeldom aroſe between the parties, but connected with 
ſuch circumſtances as made them very proper objects to 
be enquired of by the country; which conſideration was 
aſſiſted by a general propenſity rather to commit the trial 
to a jury, than to the eccleſiaſtical judge. 

In proportion as any of the foregoing trials gave way, 
the trial by the country ſucceeded in its place: this mode 
of trial became every day more common. As it grew 
more frequent, its nature and properties were more diſ- 
_ cuſſed and better underſtood, and the rules by which it 
was to be governed became ſettled upon principle. The 
learning upon this mode of trial conſiſted in the qualitica- 
tions of the jurors, the manner of giving their verdict, 
and the ſubje& matter that was within their cogniſance. 

Fux idea of jurors being of the vicinage where the 

fact to be tried had happened, was in ſome meaſure siven 


40 AM. 17. 40 Ed. III. 25. 49 Ed. III. 18. 50 Ed nm, 19. 
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HISTORY or. T HE 


CHAP. XVI. up; for they were now to enquire for the body of the 
TDW. II. county, and it was ſufficient if there were two of the 


hundred to inform the reſt: however, i it was a good cauſe 


of challenge if there were no hundredors a. If the venue 


. | 1 1 1 2 | 
was awarded out of two counties (as it was in ſome caſes) 


each ſheriff was to return twenty-four jurors, and there 
ought regularly to be fix of each upon the inqueſt ; 


tho”, ſhouldit appear upon examination of the jurors that 
there were not fix in town, the inqueſt might | be ſupplied 
from others Þ. In all caſes where there were not ſufficient 
of the jury returned, after defaults or challenges, the 


plaintiff might pray a tales, as it was called, to the amount 
of ten, but not further © ; for tho' decem tales was com- 
mon, ſays the book, we never heard of undecim tales : 
notwithſtanding, i in an attaint eighteen tales were allowed 
to make up the jury of twenty-four 4. Where an aſſault 
happencd in Weſtminſter-hall, and it was proſecuted by 
bill in the king's bench, a jury was awarded of thoſe per- 
ſons who kept ſhops 1 in the hall e. In order that the j Jury 
might be above all exception, the cauſes of challenge were 
very numerous : theſe were either to the array, or to the 
polls. If a juror was nominated by either party, if the 
ſheriff was des robes, as they called it, to either party, 
theſe | were challenges to the array ; ; the ſheriff not 
being mores ſufficiently impartial” to return an indif- 
ferent jury f. If a juror was a relation, even in the re- 
mote degrees, as in the eleventh degree, or if he held lands | 


in leaſe of either party, it was a good challenge to the 
| polls. 8. When ſuch diſtant apprehenfions of favour in Ju- 


rors were regarded as legal objections, it is eaſy to imagine 
how much argument mew be raiſed on the ſubject of 
challenges . e 95 


* 13 Af. 12. | | *41 AT 18. 


b 48 Ed. III. 29, 38 Ed., III. 25, 49 Ed. III. r. 
© 47 Af, © Tal Ed. III. 9.21 Ed. III. 41. 
4 21 Ed. III. 43. Vid. ant. vol. I. 329. 
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A CHALLENGE of the array uſed to be tried by the co- CHAP. XVL 
roners ; and if it was found againſt the ſheriff, the venire 8 | 
would be directed to the coroners. A challenge of tze 

polls would be tried by two of the jurors already ſworn, if 
ſo many were ſworn, ny by ſome perſons de circum- 
flantibus b. 

Wx have ſeen the a which had got into practice 
in the time ĩ of Edward I. ef compelling a jury to agree in 
their verdict. This authority over jurors ſeems to have 
been exerciſed by judges with very little ſcruple. Some 
inſtances of the treatment experienced by jurors in this 
reign will ſhew the notions entertained by our anceſtors 
concerning this proceeding. | In the eighth year of the 
king, in a writ of mortaunceſtor, a juror who had delayed 
his companions a day and a night becauſe he would not 
agree with them, and this (as the book ſays) without any 
good reaſon, was committed to the Fleet, and was after- 
wards let to mainprize, till the court were adviſed what 
ſtep to take with him. In the third year, where, in an 

action of treſpaſs, one of the jury would not agree, the 
judge took the verdict of the eleven, and committed the 
twelfth to priſon k. The ſame was done in the. twenty 
third year l. But the taking a verdict ex dicto majoris par- 
tis juratorum, tho conformable with the old practice m, 
began to go out of uſe towards the latter end of this reign; 
for in the fortieth year, when eleven gave their verdict 
without aſſent of the W _ were fined by the 

juſtices n. 

Ix the next year this EI was debated, and finally ſet- 
tled. In an aſſiſe, all the jurors were agreed except one, 

- who could not be brought to concur with them; they were 
therefore n and remained all that wm and the 


kh 2x Aſſ. 26, 20 Aff. 10. S U Bro. Jurors 53, 
I Vid. ant. vol. II. 267, u Vid. ant. vol, I. 268, 
* Fitz, Verd. a | 1 es Af, 10. 
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eng. vr. next without cating ordrinking ; and then, being aſked 


by the juſtices if they were agreed, the diſſentient anſwer- 
ed No, and that he would firſt dic in priſon ; upon which 
the juſtices took the verdict of the eleven, and committed 
the fingie juror to priſon. Buf when judgment was prayed 
in the common bench upon this verdiQ, the juſtices were 


unanimouſly of opinion, that a verdict from eleven jurors 


was no verdlict at all: and when it was urged that former 


judges had taken verdicts of eleven, both in an aſſiſe and 


treſpaſs, and particularly mentioned one taken in the 
twenticth year of the king; Thorpe, one of the juſtices, ſaid, 
that it was not an example for them to follow, for that 
judge had been greatly cenſured for it o; and it was ſaid; 
by the bench, that the juſtices ought to have carried the 


jurors. about with them in carts till they were agreed. 


Thus it was ſettled at the cloſe of this reign, that the ju- 
rors muſt be unanimous in the verdiQ, and the juſtices 


were to put them under reftraint, if neceſſary, to produce 


ſuch unanimity. If the jurors, when committed to the 
care of the ſheriff, ate or drank or went at large, the ver- 


dict was void, and the party might have a new venire p. 
It happened, when a jury were put together to conſider of 


their verdict, one of them ſecretly withdrew himfelf : for 
this contempt he was fined and impriſoned, and another 
ſworn in his place a. This compulſory power over 


Jurors extended even to the pannel ; for where a falſe re- 


turn of jurors was made by the bailiff of a franchiſe, the 
juſtices reformed the pannel r. 

To relieve themſelves from the difficulty of deciding, 
the jurors might find their verdict at large 5, as it was call- 
ed ; that 1s, they might ſtate the ſpecial circumſtances and 
leave it to the diſcretion of the court to make the conclu- 


41. Aſſ. 11. 80 Ed, III 26. 
» 4 Ed. III. 24. Vid. ant, 23. 8 
* Bro, Jur. 46. | a: 85 
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ſion thereon: and they might do this, as well on a ſpecial CHAP. * 


as a general iſſue t. In ſuch verdicts, it was not uncom- 
mon for the jury to find fines, and other matters of record; 
for though they could not be compelled to find matters of 
record, they might, if they ſo pleaſed u. 

THERE was great doubt, how far the jurors might take 


cogniſance of matters that happened out of the county ; 


nor does there ſeem to have been any principle yet agreed 
upon, which enables us to pronounce with confidence as 
to the general law upon this point. Perhaps, the diſtinct 
juriſdiction between counties depended much on the ſame 


ſort of reaſoning as that between the ſpiritual and temporal 


courts ; ſo that though the jury of one county could not 
find a fact which was neceſſarily of a local nature, and had 
happened in another county, yet they might judge of mat- 
ters that were only accidentally ſo, or dependent upon ſuch 
local fact. Thus it was held, that the jurors in aſſiſe 
could not find a dying ſeiſed in another county, but they 
might find the dying ſimply x. It may be obſerved, that 
the general propenſity of courts was, to confine Jurors to 
the cognizance only of fuch things as happened within 
their own county. 

Ir there was any doubt concerning the competency of 
the jurors of one county to take notice of facts happening 
in another, there was not leſs difficulty in deciding from 
what county the jurors ſhould be choſen to try an iſſue 
when joined. It was uſual in pleading, for the parties to 
alledge the locality of faQs conformably with the real truth ; 
ſo that in the courſe of pleading, two or more different 


counties might be mentioned as the places where ſeveral 


| ſcenes of the tranſaction in queſtion had paſſed. When a 
fact was faid by one party to have happened in the county 
of A. and by the other in the county of B. and the writ 


*22 Af. 60. 38 Aff. 9. 18 Af, Bro. ni 39. 26 Af. 59. 
Zo 30 Ed, II. 23. K paſſim. bay = I Aſſ. 16. 
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perhaps had been brought in the county of C. it required 
ſome technical diſtinctions to aſcertain whence the Jurors | 
ſhould be brought to try the fact in diſpute. One fort of 
reaſoning prevailed at one time, a different one at another ; 
and there ſeems to have been very few caſes where any 
fixed rule was laid down, to govern the court in award- 
ing the venire facias to one county or another. | 
Ix was repeatedly debated, whence the vicinage ſhould 
come to try the ifſue of villenage. It ſeemed natural to try 
this by the vicinage where the villenage was alledged to 
be, and fo it was in the old law y. We find in the 39th 
of the king, that practice ſtill continued; for being at iſſue, 
whether the demandant was a villain regardant to the 
manor of T. in the county of N. or a baſtard; and the 
manor was in one county, and the birth alledged in ano- 
ther; the venue was awarded in the county where the 
manor as z. But in the next year, when an iſſue aroſe 
like the former, the venue was not awarded. where.the ma- 
nor lay, but where the writ was brought *. Again, 1 in the 
43d year, an iſſue of villenage ariſing, . the venue was 
awarded where the manor lay, and not where the birth was 
alledged b. Yet the next year, they. ſeemed to have return- 
ed back to the practice of the. year 413 and that ſeemed to 
be relied upon as the better opinion c. But in the 47th 
year, the court were ſtill in doubt; and in order to ſettle the 
practice, they ſuſpended the iſſue of the vanire till they had 
conſulted parliament, whether the venue ſhould be of the 
county where the villenage was alledged, or where the writ 
was brought l. What was the reſult of this application 
of the judges, we do not know; but in the goth year 
there was a petition to parliament, praying, that where- 
ever a e aroſe CONCerning a a man's birth, in pleas of 


Vid. ant. vol. I. 143, * 43 Ed. 111. 8 
* 39 Ed. III. 36. py 44 Ed. III. 6. 
40 Ed. III. 36. 0 47 Ed. III. 26. 27, 
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freehold. or inheritance, the inqueſt might be of the county CHAP. XVI. 
where the birth was laid, and not where the writ was N 
brought; this petition, however, was rejectede. 
THe two guides tor ſettling the venue ſeemed to be the | 
land, and the fact alledged ; and when the balance was | . 
thought to ſtand equally between them, there was ſome- 
times a venue from both. Where it was indifferent, the 
jury naturally came from the county where the writ had 
| ſuppoſed the tranſaction. All this will be better under- 
ſtood by ſome examples. In the firſt place, of land. It 
was ſettled, that in debt for rent on a leaſe for years, if 
any fact, as payment, an agreement, or the like, was 
alledged in another county, it ſhould, notwithſtanding, be 
tried where the land lay f, although there was an iſſue 
upon the very deed granting the leaſe 8. In a writ of per 
que fervitia, non-tenure was pleaded ; and though the 
manor was in N. and the writ brought there, yet, the land 
being in S. the venue came from thence b. 1 
SECONDLY, as to the fact. In a vrit of annuity, where 
the ſeiſin was alledged in a different county from that 
where the land lay, and that where the writ was brought, 
the venue came from the county where the ſeiſin was al- 
ledged i. In debt by an adminiſtrator, the defendant plead- 
ed, that the deceaſed made executors, and died in a foreign 
county; the plaintiff replied, that he died inteſtate: here 
the venue was in the foreign county k. A releaſe was 
pleaded; the venue was, where the deed bore date, and 
not where the land lay l. In a plea of covenants perform- 
ed in a foreign county, the venue was from thence; and 
this was laid down as a general rule m; but not ſo where 
conditions were pleaded, and alledged at another place n. 


© Cott, Abrid, 30 Ed. III. 152. 44 Ed. III. 16. 
t 44 Ed. IN. 42. 45 Ed. III. 3. 44 Ed. III. 34. 
* 45 Ed. III. 8. m 44 Ed. III. 42. 


* 21 Ed. III. 18. b 2 * Ed. III. 15. 
+ 49 Ed. III. 5. 43 Ed. III. 26. | 
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If impriſonment was pleaded, the jury was to come from 
the place where the impriſonment was alledged o. In an 
action of debt, there was a plea of a bailment in pledge at 
TL. and the venue was awarded from L. In dower, where 
the tenant pleaded elopement of the demandant from her 
Huſband at D. in the county of S. and refiding with the 
adulterer in London, the venue came from London Pp. In 
accompt, the defendant pleaded infancy at the time of the 
receipt, and ſaid, that he was born at'B. in another county; 
but the jury came from the county where the receipt was 
alledged 4. Again, in guare impedit, upon diſability 
pleaded, the plaintiff ſaid he was examined at D. in the 
county of C. and the writ was brought in D. but the jury 
came from Cr. When the venue was governed by the 
fact, it always followed the plea of the defendant, and not 

the replication ; as where the defendant faid, that the 
* plaintiff and others took away his wife in the county of K. 
and there detain her ; the plaintiff replied, that ſhe was at 
large in C. here the venue came from K. So when the 
tenant pleaded a warranty in the county of S. and the 
plaintiff replied, that the warrantor was ſtill alive in D. 
the venue was from S. t; theſe being caſes where the fact 
alledged by the defendant would in ſubſequent times have 
been traverſed, and fo brought directly in iſſue. 

A REPLEVIN was brought in Middleſex, the defendant 
avowed for homage ; the | plaintiff pleaded tender of ho- 
mage in the county of Suſſex, and the venue was awarded 
in that county u. Where there was eloignment in one 
county, and receipt in another, and iſſue was joined on the 
receipt, the venue was in the county where the receipt | 
was alledged =. In an aſſiſe of rent, upon the iſſue of xe 


7 


* 45 Ed. III. 15. | 11 AW 7. 
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* 40 Ed. III. 30. 4) Ed. 111, 11 Aff, 18. 4 
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deed was made; which was ſaid to be a conſtant rule 
where non eft fattum was pleaded v. Vet, in a quare im- 
pedit, it was doubted whether the deed of grant of the 
advowſon ſhould be tried where it was made, or where the 
church was 2. 

The following were inſtances where a venue of two 
counties was agitated or awarded. In an aſſiſe, they were 
at iſſue on a ſpecial baſtardy, and the eſpouſals and birth 
were alledged in a foreign county. There ſeemed an in- 
clination to try it by a venue of both counties a; but in the 


next year a baſtardy alledged in a foreign oounty was tried 


by the aſſiſe b. Yet in the ſame year, where a baſtardy was 
alledged in an aſſiſe, it was tried by a venue of both coun- 
ties, though not without long argument ©, And thus 
ſtood the law as to baſtardy at the cloſe of this reign. In 


treſpaſs in the county of E. the defendant juſtified for com- 


mon appendant to land in the county of V. and the venue 
was awarded of both counties 4. Where treſpaſs was laid 
in B. againſt two, and one defendant pleaded not guilty, 


and the other a releaſe at A. there was a venue of both 


counties ©. Again, where a releaſe was pleaded, and the 


party replied that he was within age when he executed it, 


the venue was awarded both of the county where the deed 
was made, and where he was born f. As a venue might 
be had out of two counties, ſo might it out of two diſtricts, 
or ſmaller juriſdictions. In an aſſiſe of common in one 
franchiſe, appendant to land in another franchiſe, the ju- 
rors were to come from both the franchiſes; and it was 
ſaid, the aſſiſe could not be taken by the men of one fran- 
chiſe alone, any more than in an aſſiſe in conſinia camitatuit, 


Y 26 Aff. 3. e 46 Ed. III. 6. 
43 Ed; INI, x, * 4 49 Ed. III. 19. 
» 45 Aſſ. 12. * 50 Ed. III. 1. 
» 46 Aſſ. 3. | * 38 Ed. III. 17- 
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CHAP. XVI, which could not be hon by the men of one ** only 8. 
Again, in an appeal of mayhem in the ward of Cheap, the 
defendant pleaded fon aſſault demeſne, and in his own de- 
fence, in the ward of Cornhill; and the jury came from 
both wards b. 

Ir no venue was laid in the oe (which ſometimes, tho” 
not often, did happen), the fact was taken to be in the 
county alledged by the plaintiff |. i, The option of the plain- 
tiff to chuſe the county in which he would bring his action 

ſeemed of little value ; for if he laid it in a foreign county, 
he might be brought back, by the pleading of the defen- 
dant, to try it in the true one : or if he brought it in the 
true county, ſome juſtification or diſcharge might be ſet 
up, which would carry the trial to another; the conſe- 
quence of which was, that there was little debate about the 
venue which the plaintiff choſe for his declaration. There 
are, however, ſome determinations upon that point. It 
was held, that an action of accompt againſt the bailiff of a 
manor ſhould be brought in the county where the manor 
was. Detinue might be brought either where the detinue 
or where the bailment was alledged., Warrantia chartæ 
might be brought in another county than where the land 
layk. An action on the ſtatute of labourers might be 
brought either where the retainer was, or where the de- 
parture of the ſervants was alledged l. An attachment on 
à prohibition was to be brought where the ſummons to 
appear had been ſerved m. Where a perſon was taken in 
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5 one county, and carried into another, it was ſaid, there | 
1 | might be ſeparate actions of falſe impriſonment : the ſame 5 
1 | where a diſtreſs was taken in one county, and carried into 
N another n. A quare impedit was to be brought where the 1 
Will X preferment lay that was in queſtion ; but we find the king k 
ji | | brought a writ in a foreign county, and it was held 
we % 46 L 41 Ed. III. 1. 
f 4 | b 41 Aff 27. ; | m 42 Ed. III. 14. 
0 21 Ed, III. 10. 38 Ed. III. 34. 
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well. 
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well o. Forfeiture of marriage vas to be brought where 


the tender was P; a writ ht ward in the Ay where the 
land lay d. 

, Wurnz ver the witneſſes to a deed were joined with 
the jurors, they ſo far differed from the pannel, that they 
could not be challenged, nor was their concurrenee neceſ- 
ſary to complete the verdickt r. It was a rule, that the 
jurors ſhould be exempt from attaint, if the witneſſes 
agreed with them; but if they diſſented, the jurors were 


liable, as in other caſes. Proceſs might be had againſt 


witneſſes, even where à deed was not denied directly, but 


173 
CN XVI. 
15. fl nl. 


j 


the iſſue was upon the effect and conſequence of it; as, il ne 


charga pas per le fait, ne releaſa pas, and the like *. 


VERY little has been ſaid on the proceſs of capias, 
and writs of execution: the latter are paſſed over in filence 
buy BraQon, and it was of late that the former had become 


of much uſe. We have ſcen that the writ of capias, be- 
ing a proceſs of contempt t, did not iſſue without ſpecial 


award of the court; and in granting it, whether in caſes 
where it lay at common law, or where it had been or- 


dained by the late ſtatutes, the court exerciſed a diſcretion 
according to the circumſtances of the caſe. In an aQion 
for a bag of charters, it was ſaid, that this was a matter 


of too little importance to award a capiat, and therefore 


it was denied . The bag, and not the charters, being 
the only pretence for the writ, they thought themſelves 
Juſtificd if they were governed by the value of that, with- 
out any regard to the importance of the charters; for 


theſe, being eonſidered as chattels real, were not, they ſaid, 


ſuch chattels whoſe detinue could entitle the plaintiff to a 


capias, under the ſtatute of this king. Again, in an ac- 


tion of treſpaſs againſt an e for goods which a 


*21 Ed. III. 5. 4 Ed. III. 9. 41 40 | + I 43 Ed, III. 2. 
Fitz. Viſne, 4. 41 Aff. 23. 

131 Ed. III. 42, | t Vid, ant. vol Th, 343. 

* 12 Aſſ. 12. 23 Aff, 11. * 42 Ed. III. 33, 
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CHAP. Xv1, gueſt loft while in his inn, the court would not award 


Co mn 
_EDW, HI, 


4 


that ſuch perſons muſt have ſufficient PIER they 97 1 


1 


a capias upon the judgment, though the writ was contra 
pacem; ſaying, that it was found by the jury to be only 


negligence ; and a man was not to be ſent to priſon for 


negligence only, where he had committed no tort n. I 
ſeemed to be held, that where the defendant appeared upon 
the diſtringas in the mefne proceſs, he was not liable to a 


capias ad ſatisfaciendum upon the judgment, but only to a 
diſtringas ad ſatisfaciendum *: and a capias in no caſe was 
allowed againſt an archbiſhop, 'biſhop, abbot, or prior, nor 


againſt an earl, baron, or knight, becauſe it was preſumed 


be diſtrained v. pes > 
Tux common writs of execution were elegit, fri fa- 


eias, and capias; beſides that above-mentioned of 41 Hrin- 
gas ad ſatisfaciendum, where the defendant was to be com- 


pelled to make ſpecific redreſs, as in detinue. It was ſet- 


tled, that a capias might be iſſued after a eri facias, and 
a nihil returned 2. But after taking the body, no fier: 


facias nor elegit could be had, the perſon of the defendant 
being conſidered as a full execution ; nor could the body 


be taken aſter an eltgit b. An legit might be ſued into as 


many counties as the plaintiff pleaſed e. As the kand was 
bound from the time of the judgment only, an application 
had been made to parliament, that it might be bound from 
the date of the original writ; but no alteration was made d. 

Upon an elegit, all chattels were to be levied, under 
which were included (as we have ſeen) a leaſe for years, 
lands in ward, or in execution under a ſtatute e. A gift 
of 12 88 after . was 9 : and the officer oa 


* * 42 Ed. in. 11. | 222 Alf, 43. 
* 49 Ed. III. 2. Vid. ant. vol. II. b 50 Ed. III. 4. 
189, inthe note. < 47 Ed, III. 26. 
. 7 0. N. B. 61, Er 
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ENGLISH LAW. 
levy them under an elegit, or ſieri facias, notwithſtanding 
any ſale or gift, they being bound by the judgment f. A 
perſon taken upon a capias ad ſatisfaciendum, was not to 
be ſuffered to go at large, though he had found mainper- 
nors: the ſame, if he was charged on a capias pro fine 8. 
And if he eſcaped, another capias might be had, as well as 
an action againſt the gaoler b. The eſtabliſhed practice 


was, upon the return of the firſt capias ad ſatisfaciendum, 


to iſſue an exigent, and ſo to proceed to outlawry. 
SEVERAL ſtatutes were made in the reign of Edward J. 
to enforce the execution of proceſs, and to puniſſi the ne- 


glects of ſheriffs or bailiffs in ſerving it i. In the time of 


Henry III. it had been uſual to amerce ſheriffs for omiſſions 
and defaults of that ſort; but the method of levying ſuch 


amercements does not appear. A practice had now ob- 


tained, to deal with theſe officers in a more ſummary way; 
for the courts uſed to iſſue. proceſs, to the coroners to at- 


tach the ſheriff, and according to the nature of the caſe 


he uſed afterwards to be amercedæ. Where an under- 


ſheriff, having the charge of jurors, had ſuffered them 


to eat and drink, and to go at large, a capias ad reſpon- 
dendum was awarded againſt dim Wt: of the gy 
bench l. 

Troucn we have met with ſeveral ſtatutes m to Ay 
the abuſes following from writs of protection, there has 
not yet occurred any particular mention of them, ſo as to 
enable us to ſtate what the tenor of them was. The two 
principal writs of protection were diſtinguiſhed by the clauſe 
of nolumus and volumus. The latter was the moſt general 
and moſt ample. It was uſually obtained by perſons going 
(or pretending to go) out of the kingdom in the ſuite of 
ſome great man, on the king's ſervice ; and it was under the 
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CHAP. XVI. great ſeal. The writ (or letters patent) was directed to 
W. 1. all bailiffs and others, ſignifying, that the king had taken 
the bearer and all his lands and goods into his protection 

guid profeturns, &c. becauſe he was going out of the 
kingdom on the king's affairs: and they were command. 
ed accordizgiy to fee that his perſon and property were 
protected from all harm or injury: which protection was 
to laſt to a certain time therein mentioned. Then there 
followed this elauſe, Volumus etiam, &c. ſignifying the 
king's pleaſure, that he ſhould be free from all pleas and 
plaints, except pleas of dower unde nibil, guare impedit, 
aſſiſe of novel diſſeiſſin, darrein preſentment, and attaint, 
and certain other pleas ſummoned before the juſtices in 
eyre. The protection cum clauſuld nolumus, was of a more 
confined nature : it was only had in cafes where a perſon 
was in apprehenfion that the king, or fome common per- 
| fon, might take his corn, hay, horſes, charters, or the 
ke; and it might be granted by any maſter in chancery, 
without a privy ſeal, whieh was necefſary to obtain the 
former. 'The clauſc from which the writ was named, was, 
| Nolumus, &c. fignifying the king's pleaſure, that no one 
ſhould preſume to take the property of the gy fo pro- 


* 


tected n. 
1 : Wr ſhall now conſider ſuch alterations as were 1 
* wel the criminal law during this reign. The crime of treaſon 


was brought to ſome what more certainty by the famous 
ſtatute made in the 25th year of this kingo. All the 
treaſons enumerated in that act were conſidered as trea- 
ſons before; and many that are not there mentioned, were, 
bowever, ſtill eontinued by the courts to be conſtrued 
treaſons, notwithſtanding the ſtrict injunction of that act. 
In order to ſet this ſubje& in a true light, we ſhall firſt 
mention ſuch caſes of treaſon in this reign as are recorded 
to have happened wbt, _ then ſuch as happened after fo 
that act. 


D O. N. B. FE . 0 Vid. ant, vol. II. 452. 1 E 
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- Im: the 12th year of the king, a girl of thirteen years char. vl. 


old killed her miſtreſs, and was burnt ; which ſhews that 


it was conſidered as a treaſon ? g ſo that killing a miſtreſs , 


was held equally criminal with killing a maſter. The 
puniſument of ſuch an offender was, to be drawn and 


hanged without any benefit of ſanctuary d. How conform- 


able the ſtatute of treaſon was with the common law as it 
then ſtood, may be judged by the following paſſage of a 
Report in the 22d of the king, which was the year when the 
petition was firſt preſentedto the parliament for the declara- 
tion of treaſon. Treaſons that touch the perſon of the king 
are there inſtanced as follows: Imagining his death, accord- 
ing with his enemies, falſifying his ſeal, counterfeiting his 
money, and the like: ſo that coining was conſidered among 
the higher order of treaſons, as ſtated by 7 be Mirror, tho' 
it had been otherwiſe in the earlier times of our law. In all 


theſe treaſons, on account of their heinous nature, and their 


near connexion with the royalty, the law allowed no per- 


fon but the king to derive any emolument from them; and 
therefore he had the forfeiture of lands and goods, But 


where a maſter was killed by his ſervant, and in other in- 
ferior treaſons, the eſcheat belonged to the lord of whom 
the offender held his land; all which correſponds with 
the language of the ſtatute of treaſons. The caſe in which 


the law was ſo laid down was, where a perſon was indicted _ 


for killing a king's meſſenger 3 which, on that aten, 
was held to be of the higher order of treaſons?. 


AFTER the paſſing of the ſtatute of treaſons we find the 


following caſes: A ſervant departed out of his ſervice, 

and a year afterwards killed his former maſter, upon a ma- 

ice that he had conceived againſt him while in his ſervice 3 

and for this he was drawn and hanged :.  Shard, who was 

the judge on that occaſion, forbad, under pain of impri, 

ſonment, that any one ſhould furniſh the N with a 
12 Aff, 30. | * 22 Aff. 49. 
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hurdle or other thing to be drawn upon; ; but directed that 
he ſhould be dragged by horſes out of the hall where judg- 


ment was paſſed, to the gallows. Thus drawing was a ſe- 


rious part of the ſentence. In the 38th year it was held, 


that adhering to the king's enemies in Scotland was only 
felony, and not treaſon :; for what reaſon, it is difficult to 
ſay. However, where a Norman was captain of an Eng- 


lim ſhip containing ſeveral Engliſhmen, and they com- 


mitted many robberies on the ſea ; it was held by Shard, 
that, inaſmuch as the former did this in the Norman tongue, 
it was only felony, in him ; but in the others, who did it in 


g Engliſh, as the Report expreſſes it, the fact was treaſon. 


This caſe is very remarkable: firſt, as it was neither ex- 
preſly within the ſtatute of treaſons, nor declared by the 

advice of parliament ; ſecondly, as it was upon the high 
ſeas; from which it ſhould ſeem that the admiralty as yet 
did not exiſt, or at leaſt affected no juriſdiction of that 
ſort u. The above cafe was held for law by the court; and 
it was at the ſame time agreed, in the caſe of a ſervant who 
had procured another to kill his maſter, that as this, if 
committed, was only felony in the $46" th it vg not 


be treaſon in the acceſſary. 


Tus ideas of homicide which prevailed in the time of 
BraQton, ſeemed ſtill to govern x. This was particularly 
obſervable in what was called homicide. fe defendendo, 
where the defendant was required to make out the abſolute 
neceſſity he was under to act in his own defence. Where 
one purſued another with a ſtick, and ſtruck him, and the 


perſon ſtricken again ſtruck the purſuer, of which blow 
he died; here, becauſe it was proved that the perſon killing 


might have fled, but would not, rather chuſing to aſſault 


| the purſuer, 4t was held to be felony Y, W here the de- | 


ceaſed had thrown the defendant to the ground, n drew 
* Bro. Cor. 46. Þ 5 g x. Vid. ant vol. IL o. 2s 
* 40 AT, 25.. .:: 7: ö an 


ENGLISH LAW. 


his knife to kill him, and the defendant, while upon the CHAP, XVI. 
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ground, alſo drew a knife, upon which knife the deceaſed, i 


in a hurry to do the ac, fell, and was killed; this was held 


not homicide ſe defendendo, but no felony at all, the death 
having followed from the motion of the deceaſed himſelf. 


This diſtinction was material to the defendant; for not- 
withſtanding fe defendendo was a killing under an abſolute 


neceſſity in defence of one's ſelf or property, it was ſtill 


homicide, arid the goods were forfeited upon conviction. 


So was it held at common law; and as the ſtatute of Glo- 


ceſter had only ordained that the conviQ ſhould have a 
charter of pardon, the forfeiture remained as before a. 
In reſpe& of homicide when committed in defence of a 


man's property, it was held, that where a thief aſſaulted a 


man, and purſued him, if he killed the thief, the killec 
ſhould go quit b. Again, where it was proved that the 
deceaſed and another came to the houſe of the defendant 
with a deſign to burn it, and the defendant, being then at 
home, ſhot an arrow, and killed the deceaſed ; this was ad - 
judged not to be felony. It was at the ſame time ſaid, 
that where a thief had robbed and killed a merchant, and 
the merchant's ſervant came ſuddenly upon the thief, and 
killed him, it was not felony e. It will be ſeen preſently, 
that ſuch killing was ſometimes eſteemed jaſtiffabli. 
Mos r of the foregoing were caſes of homicide which 
BraQon calls ex neceſſitate. We ſhall now conſider ſuch 
as he denominates ex juftitid. This was, when the killing 
happened in the execution of lawful proceſs. And here 
the defendant, inſtead of pleading not guilty, might ſtate 
the ſpecial matter in the way of a juſtification; and if it 
was proved true, he went quit, without a charter of par- 
don. In ſuch caſe of juſtification, the jury were charged. 


to find if the thief, againſt whom the proceſs was directed, 


BE 32. 
* 44 Ed. III. 44, 21 Ed. III. 12. 226 All, a3. 0 
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could have been otherwiſe taken: ſo ſtrictly did they re- 
quire, even in ju//ifiable homicide, that a plain neceſſity 


| ſhould be made out to warrant the killing. It was at the 


ſame time ſaid, that a man might in many caſes juſtify a 


killing; as, where thieves came to rob, or burglariouſly to 


break a houſe, they might ſafely be killed, if they could not 
be otherwiſe taken : the ſame of a gaoler, if he had a 
weapon in his hand, and was attacked by his priſoners ; 
fo that it ſhould ſeem, the killing a thief or a _ 


if he could not otherwiſe be taken, was not homicide fe de- 


fendendo, but Juftifiable. In reading our old writers on 
criminal law, it ſhould be remembered, that they made 2 | 


diſtinction between homicide ſe deſendendo from neceſſity, 


and ſe defendendo juſtifiable ; the former being felony, the 


latter none at all. 


Tart was no allowance in our old criminal law for the 


infirmities and paſſions of men's minds, A killing, if in 


a quarrel or ſudden affray, was equally felonious with any 


deliberate act of killing: it was ſo in BraQon's time e, 


and ſa it ſtill continued: therefore, where two men were 
fighting, and another interpoſing to part them was killed 
by one of them; to adjudge this felony, was perfectly 
conſonant to the notions of law that had long prevailed f. 
In BraQon's time it was held, that to procure an abortion, 
after the fœtus was formed and animated, was homicide ; 
the courts now began to think otherwiſe. A man beat a 
woman big with two children, of which one then died ; 
the other was born alive, and baptiſed, but died two days 
after of the injury it had received; and all this was ſtated 
in an indi&ment ; but it was held by the court not to be fe- 


. Jonys. It was the governing opinion all thro? this reign, 


that to kill a child in ventre ſa mere was not felony ; the 
reaſon given for 1 it being, that ſuch : a child, as it never was 


222 Aff. 55. e 
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in rerum naturâh, could not properly be ſaid to be occiſus; CHAP, XVI, 

tho' the ſame reaſon would not apply to one that was born, | 

and died of the injury it had received i in ventre, as in the 
foregoing inſtance. 

I uxx practice was, if a jury acquitted a man of homi- 
cide, to direct them to find who was guilty of the killing i, 
in order that ſo heinous a crime might not go unpuniſhed. 
We find where a jury had acquitted a man who was in- 
dicted for the death of another, and they were directed to 
ſay who killed the deceaſed, they ſaid that he was in a paſ- 
ſion, and fell upon his knife, and ſo killed himſelf k. It was 
common to indiQ a perſon de morte ignott, which was held 

ſufficient z but in an appeal, the name of the deceaſed was 
always to be mentioned ; the latter being a ſuit that be- 
longed only to the relations, who muſt of neceſſity know 

him; the former being a preſentment by the jurors for the 
king, without any knowledge of the deceaſed l. There is 
an opinion, that perſons outlawed for felony, as they were 
capita lupina, might be killed by any - body; though Brac- 
ton lays it down otherwiſe® ; and ſays, that even where a 
ſentence of law was not executed i in due order, it was an 
offence. Very early in this reign we finda perſon arraign- 
ed for killing an outlaw for felony". In the 25th year, in 
an appeal of death by a woman, the huſband's ty for 

| felony was pleaded, and, though over-ruled, a caſe was 
mentioned where it had been allowed o. It is probable, 
that the ſlayers of ſuch unhappy objects went without pu- 
niſnment, rather from ſome peculiarity in the circum- 
ſtances of the proſecutions then in uſe, than from any princi- 
ple of law authoriſing ſuch barbarity. The heir of a perſon 

ſo outlawed could not have an appeal, becauſe of the cor- 
ruption of blood; and therefore, till the time of Henry III. 


— 
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when the proceeding per famam patriæ became more com- 
mon, there was no regular method of bringing ſuch offen- 
ders to juſtice. But now, when indictments were prefer- 
red almoſt as frequently as appeals, it is no wonder that 
thoſe who committed violence on ſuch perſons, were 
brought to puniſhment. 

Tae crime of furtum, or larceny, as it was now com- 
monly called, began to be more minutely explained. The 
new learning upon this head related either to the things ta- 
ken, or the mode and circumſtances under which they 


were taken. A foreſter was indicted guid felonicè ſuccidit 
et aſportavit arbores, &c. upon which indictment the juſ- 


tices refuſed to arraign him, becauſe the trees were annexed 
to the foil, and ſo not moveables cor poreal, as they were re- 
quired to be by The Mirror p; and therefore felony could 
not be committed of them even by a ſtranger, much leſs by 
the foreſter, who had the cuſtody of them. As to the trees 
being annexed to the frechold, it was ſuggeſted, that it 
would be different, if they had been cut by the lord, and 
afterwards taken away by ſome one d. It was held, that 


doves, fith, and other animals, being fere nature, were 
not ſuch things as a man ſhould ſuffer death for taking 


them; nif_ (ſays the book) fuerunt felonic? furata extra 


domum vel manſionem r. A perſon who lived a ſervant in a 
houſe got up in the night, took ſome things out of a cham- 
ber into the hall, with intent to take them away; and in 
going to the ſtable for his horſe, was ſtopped by the oſtler: 
this was adjudged a ſuſſicient zating to make it a larceny *. 
Taking away a woman with the goods of her huſband upon 
her, was held a felony of the goods, if it was againſt the 
woman's will; though it ſhould ſeem to be otherwiſe, if 


ſhe conſented to the eins away t. t. There appears to have 


» Vid. ant vol. 1 1. 4 5 Aff. 39. 
112 Aſſ. 32. 35%, CT, : 13 All. 2 
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been a difference of opinion about the offence of receiving 


ſtolen goods. A man was appealed by a provor, guid re- 


ceptavit latrocinium ſciens de felonid ills, &c, and the juſ- 
tices would not put him to anſwer ; though Shard ſaid, that 
Scrope uſed to puniſh ſuch offenders u. It was laid down, 
that theftbote was not when a man took his own goods from 
a thief, but only when he accepted the thick 8 goods, in 
order to favour and ſcreen him x. 

Wx have ſeen in the reign of Edward I. y there was a 
difference of opinion as to the ſum which conſtituted grand 
or petty larceny. It was ſaid by Thorpe, in the 22d year of 
the king, that a man ſhould be hanged if he ſtole 12d. ; to 
which the Reporter adds, Dixit tamen, quid laici dicunt 
QUE NON niſi ſumma excedat 12d. 2. That the vulgar opi- 
nion differed from that of lawyers, appears plainly from 
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the verdicts of juries, who, when they found a man guilty - 


of the fact, and yet wiſhed to make it petty larceny, in or- 
der to make ſure of being right, would find the goods 
to be worth only ten pence a. The better opinion ſeemed 
not to be that of Thorpe, but that which he attributed to 
the lay gents b. A conviction of petit larceny produced a 
forfeiture of goods © ; and the puniſhment was, to be ſent 


to priſon d'aver penance d; which probably meant no more 


than cuſtody and ae 


BuRGEsSOURs, as they were called by Britton e, or 


burglars, as they were now called, are in this reign de- 
ſcribed ſomewhat differently than they had been by that au- 
thor. He ſcems to include the circumſtances of ſtealing 


Burglary, 


as a requiſite to conſtitute the crime; but in the 22d year 


of this king they arc deſcribed as thoſe © who RT, in 


« 27 Aſſ. 69. | „Vid. ant, vol. II. 75. 
* 42 Aſſ. 5. © Bro, Cor, 219. 

Y Vid, ant. vol. II. 274, 2785. 18 Aſſ. 1. 

2 22 All, 39. | © Vid. ant, vol, II. 274. 
4 18 Aſſ. 1. : 


& time. 


2 
CO 


= 5 T . 
* n vx =; W HO 7 
B. - 1 — — n 
i CT PE errno aaa g 
yp — — q E Ian, did n 


— — — —  ——— — 
„. e I 


. n 


e 
n 


r N fmt If 
—_—-_ ere 
ES 


HIS RON T OF: THE 


d time of peace break houſes, churches, walls, or doors g 


ce for which burglary” (ſays the book) a man would be 


ic hanged, even tho? he took nothing f.“ Thus the offence 


conſiſted in the violence done to a man's houſe, and not to 
his other property, for it carried in it no idea of ſtealing. 
Again, robbery conſiſted principally in the violence done to 
a man's perſon ; for if only a penny was taken, yet the rob- 
ber would nevertheleſs be hanged 8. 

Rxsy EC TIxx& all theſe offences, it muſt be obſerved, that 
the intent was conſidered as equally criminal with the fact; 


and perſons were often executed as offenders, who, in the 


language of the preſent time, would be thought to have 


actually committed no offence. It was ſaid by Shard, in 


the 27th year of the king, that a perſon taken depþredands 


vel burgulando ſhould be hanged, though he did not put in 


execution his defign : the ſame of a man who aſſaulted 
with intent to rob, though he took nothing h. This notion 


was of a very ancient date, and prevailed all through this 
reign. When common offenders were purſued with ſuch 


* 0 . * . ; | 2 bt : 
violent preſumptions, the ſeyerity with which ſtate-crimes 


were proſecuted cannot be wondered at. The ftatute of 


treaſons ſeems only to have put treaſons upon the ſame foot 
with felonies; for by that ſtatute ſuch delinquents were not 
to be convicted, unleſs they had fignified their intent by 
ſome manifeſt overt act, like that of depredand or r. 
lando in a felon. | 0 
Ir the law puniſhed t thoſe who only attempted to commit 
an offence, it is not to be wondered that thoſe who were 
accomplices to the commiſſion of the fac, were ſubject to 
the animadverſion of the law. Little is ſaid on the ſubje& 
of principal and acceſſary by Bracton. Some deciſions in 
this reign gave an inſight into the diſtin marks of 
theſe two degrees of offenders. If a man received a felon, 


" 24 Aſſ. g5, © 22 All, 39. R 27 Af. 38. | 


'fa 
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ſo ab to aid or favour him in his Ge he became an ac- CHAP. XVI, 


| ceffary ; but if he aided him per bon parol, ou ſuit, or ſent 
letters for his deliverance, this did not make him an acceſfa- 
ry i. The idea of ey was carried very far: for if 
an acceſſary was received by any one, ſuch receiver became 
acceſſary to the acceſſary, and might be appealed as ſuch K. 
A man might be tried as acceſſary after he had been acquit- 
ted as principal; for where a perſon on a plea of not guilty 
was acquitted, he was afterwards indicted for receiving the 
man who had committed that fame felony, after he had been 
outlawed for it; and he was arraigned, and obliged to plead 


to it!: for it was ſaid, his acquittal could have no effect 


to diſcharge him of an offence which he had committed 
fince. It was a general rule, that an acceſſary ſhould not 
be put to anſwer in any caſe of felony, till the principal 
was attainted; and this was the practice all through this 


reign m. Every precaution was uſed to prevent the acceſſa- 


ry being tried for an offence, before it was proved that the 
principal had really committed it, to avoid the abſurdity of 


making a man acceſſary to a crime which did not exiſt, or 


at leaſt had not been proved on the perſon who commit- 

ted it. For the ſame reaſon, where a man claimed his cler- 

8), and was found guilty by an inqueſt of office, yet the 

acceſſary was not arraigned, becauſe there was a pofſibility 

that the principal might make his purgation before the ordi- 
nary en; and ſhould the acceſſary have been found guilty 
and 3 this incongruity would "oo a —_— on the 

Juſtice of the kingdom. 


IF the principal was found guilty of juliable homicide 


ſe defendendo, and had his charter of pardon, as there was 
no felony proved upon the principal, the acceſſary went 


quit . Again, where the principal and acceſſary were 


1 26 Af, 47> . 244 Ed. II. 7. 4 
26 Aff. 52, | 25 Aſſ. 5. 18 Af, 13. 26 Aſſ. 27, 
127 AC. 10. | ® 15 Aſſ. 7. 
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both indicted, it was held a good plea for the acceſſary to 
ſay, that the principal was dead; and if the principal was 


hanged for any other felony, the acceſſary was to be diſ- 
charged o. Thus, it became uſual in all caſes, not except- 
ing homicide itſelf, where the principal was not yet at- 
tainted, to let the acceſſary to mainpriſe P. 

By the old law, judgment of felony did not uſe to be 
paſſed againſt an infant within age; but we have before 
mentioned the caſe of a girl of thirteen years who was 
burnt for killing her miſtreſs: this was in the 12th of this 
king: they ſeemed however to think, that the propricty of 


_ executing judgment of death on a child, was to depend 


on the appearance of capacity and underſtanding, which 
would be different in different perſons. If a child did any 
thing which ſhewed he was ſenſible of having acted wrong 


they pronounced, that malitia ſupplet etatem, and pro- 


ceeded as with an adult 9. Married women were in 
BraQon's time conſidered as in poteflate viri, and ſo pri- 
vileged in caſes of felony ; but that was with a diſtinction 
which has not been obſerved ſo much as the good ſenſe of 


it deſerved r. A married woman, in this reign, would. 
| have confeſſed the felony, and that ſhe did it by the com- 
mand of her huſband ; but the judge would not take the 
confeſſion: however, he directed the jury to find, that ſhe 
did it by coercion of her huſband, and upon that ſhe went 
quite. A woman might plead her pregnancy to reſpite - 


her execution; 3 but this would not be allowed a ſecond 
time. F 


Tux offence of wen the loyal conſideration of 
which had become a great object fince the reign of Ed- 


ward It. might be proſecuted either at the ſuit of the king 
or of the Rs ; and the een in thoſe two caſes was 


725 af. 2 1 , Vid, ant, vol. II 42, 43. 
40 Afl. 8. Too * 27 All. 40. 
4 12 Aſſ. zo. t Vid, aut, vol. II, 239, 242. 
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different. In the latter, it was for a recovery of the da- 
mage ſuſtained by the plaintiff, and for impriſonment of 


the defendant : in the former, the offender underwent a fi- 


CHAP. xVI. 


EDW. 1H. 


milar pain with attainted jurors; namely, he was to loſe 


is liberam legem, to be no more put on juries or aſſiſes, nor 
to be a witneſs; and, if he had any buſineſs in the king's 
court, he was always to make an attorney to ſue for him; 
he was not to come within twelve miles of the king's re- 
ſidence ; his lands and chattels were to be ſeiſed into the 
king's hands, his houſes to be deſtroyed, his wife and chil- 
dren turned out, his trees cut down, and his body impri- 
ſoned v. By what authority the villainous judgment (for 


ſo this was called) was made the puniſhment in caſes of 
conſpiracy, does not appear; it was not preſcribed by the 


ſtatutes of Edward I. which gave the writ of conſpiracy. 
The aſſinity which this offence bore to the falſe ſwearing 
of - jurors (being often the cauſe and motive to it) might 


naturally dictate a like mode of pong thoſe who were 


guilty of it. 
Wx have ſeen that the ſtatute af Gloceſter x had whit 


away the neceſſity of making freſh ſuit in proſecuting an 


appeal, provided the party commenced it within a year 


after the fact. The method of proſecuting an appeal in 
this reign was as follows: The' proſecutor was to come in 
full county within a year and day after the fact, and find 
two ſufficient pledges of proſecution 3 the coroner was 
then to enter his appeal on the roll, and forthwith com- 
mand the bailiff of the place to have the body of the ap- 
pellee at the next county; and if the bailiff teſtified at two 
counties, that he was not to be found, then he was to be 
demanded from county to county till he was outlawed. 
Should the plaintiff make any default, the exigent was to 
ceaſe, as in Bracton's time, tillthe coming of the juſtices 
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*46 Aff. 11 vid ant. vol. II. 154. 
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CHAP. XVI. in eyre, and the olaineiff loft his ſuit y. It was held, very 
TW. III. 


early in this reign, that appeals would lie before juſtices 
of gaol delivery. It was agreed, that an appeal would lie 
in the king's bench at Weſtminſter of a robbery in York- 
ſhire, on the idea, that the juſtices there were the ſove- 

reign coroners of the land ; and therefore they might do: 
ſuch acts as the ſheriffs and coroners did with relation to 
appeals in their reſpective counties 2. Appeals, like 
other records, might be removed from before the coroners 


into the king's bench. | | 
Tux ſtat. Weſtm. 2d. which gave impriſonment and 


damages in caſe of falſe appeals, occaſioned ſome diſcuſ- 
ſion 2. It was held, that though the defendant was ac- 


quitted, yet there ſhould be no inquiry of the damages or 
abettors, if an inditment had been preferred; as thereby a 


fair preſumption of guilt was raiſed, ſufficient to take away 
all charge of malice in the plaintiff. But the appeal and 
indictment muſt appear to be preciſely for the ſame offence 3 
for if they did not agree, as where one was againſt the 


party as principal, the other as acceſſary, there the defend -· 


ant might have his damages: the ſame if the indictment 
was brought after the appeal b. If the jury found it homi- 
cide /e defendendo, there would be no inquiry of damages 
or of the abcttors, wen the jury had oy pronounced 
there was no malice 


THe object in an a of robbery, or larceny, was 


the reftitution of the thing ſtolen, which could not be 


obtained by conviction upon an indictment. In order to 


do juſtice to the perſon who had been ſpoiled, it was held, 


that though the defendant had his clergy, yet the plaintiff 


ſhould be entitled to a reſtitution 4. A difficulty aroſe 


Y22 Aſſ. 97. | +. TI as. 


317 Aff, 5. © 22 All. 77. 


a Vid. nt. vol. II. 210, 444 Ed, III. | 
40 Aff, 18. 22 Aff. 39. 40 Ed. | "* 
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where a man was appealed by three different perſons, 2 CHAP. XVI. 


being convicted at the ſuit of one, was hanged: it was 
ſaid, the others ſhould have no reſtitution, but that the 
goods ſhould be all forfeit. Vet one of the juſtices di- 
rected an inqueſt to try whether the thief was taken by 
the other perſons, and whether the goods were theirs; and 


both theſe iſſues being found in the affirmative, they had 


reſtitution, as being no ways in default e. The ſame me- 

thod was taken if the defendant ſtood mute upon an indiQ- 
ment, and an appeal was then dependingf : in like manner 
where the defendant, after pleading not guilty, fled to 
ſanctuary 8 and abjured. 

THERE was commonly both an indi & ment and an ap- 
| peal depending for the ſame fact; and the appeal would 
ſometimes, on default of the appellor, be arraigned at the 
ſuit of the king. A woman appealed a man, and he was 
| acquitted ; the offender and ſeveral others were afterwards 
indicted of the ſame fact; upon which ſhe brought a freſh 
appeal : but it was held, that when ſhe had brought one 


| appeal, and the defendant was acquitted by nonſuit after 


appearance, or in any other way, ſhe could not have a ſe- 
cond appeal againſt any others : fo they were arraigned at 
the king's fuith. If an appeal was null or defective in 
form, and ſo the plaintiff could not proſecute it, neither 
could it be arraigned at the ſuit of the king i. An acquit- 
tal upon an inditment within a year after the fact, was 
thought to be no bar of an appeal k; the plaintiff being in- 
titled, it ſhould ſeem, to bring his appeal at any time with- 


in the year. The higher ſuit was the appeal, which was 


therefore more favoured than the indictment. An heir 
brought an appeal after an indictment, and the declaration 


agreed neither in year, day, nor weapon, with the in- 


244 Ed, 111. 44 | 47 Ed. III. 16. | 
f 22 Aſſ. 16. 127 Aſſ. 25, 13 Af, 11. 
* 26 All, 32, | = 14+ AF. x. 
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130 : HISTORY OI IAE 
CHAP. XVI. dictment; afterwards the parties compromiſed the matter, 
i and the plaintiff was nonſuit after declaration: but not- 
| woithſtanding this, the defendant was arraigned upon the 
declaration, and not upon the indictment, and a ceſſet pro- 
ceſſus was entered on the indictment e. In an appeal by 
an infant, the parol uſcd to demur; and if the party was 
arraigned on the indictment and pleaded not guilty, he 
would be let to mainpriſe till the infant was of age to pro- 
ſecute the appealf,, It has been before remarked, that the 
attainder of the anceſtor was held a good plea to bar the 
heir of an appeal, though it would not bar the widow 3 the 
former being an action which accrued by reaſon of blood; 
the latter not 8. | 
IT had long been agreed, that, ſhould a perſon be ſtruck 
in one county and die in another, an appeal might be 
brought in the county where he died ; and if the defendant 
was arraigned at the ſuit of the king, a jury ſhould be 
ſummoned out of both counties h. But where an appeal 
was brought againſt two, one for killing in one county, 
and the other for receiving the offender in another, it was 
agreed that an appeal could not be laid againſt a principal 
in one county, and an acceſſary in another, unleſs where 
it was in one vill that extended into two counties; the 
former caſes, however, were admitted to be law i. 
: | APPEALS by provors were ſtill a common mode of pro- 
fecution, and many deciſions happened which ſhew the na- 
ture of this proceeding. It was agreed, that none but 
ſach as were in priſon for felony could become provors k. | 
If a provor received the king's pardon after the appeal, the 
appellees went quit; but ſhould a provor diſavow his ap- 
peal, or die, between the joining battel, or iſſue, and the 
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trial, the appellee was to be arraigned at the ſuit of the 
king; ſo that in this reſpect it was like a common appeal 
or an indictment l. The following caſes may give ſome 
idea of the effect ad conſequences of this mode of proſe- 
cution. A provor was hanged, and the appellee was not 
arraigned at the ſuit of the king m. A provor was non- 


ſuited, and then offered to plead that he was taken out of 
ſanctuary; but this plea was not allowed after he had 


confeſſed the felony by becoming a provor, and he was 
adjudged to be hanged u. A man after pleading not guilty 
was not permitted to become a provor o. A provor was 
hanged for appealing perſens out -of the kingdom, who 


being out of the reach of the law could not be attainted p: 


ſo ſtrictly were theſe perſons held to the performance of 
the terms on which they were to have their lives. A pro- 
vor diſavowed his appeal, on pretence that he made it by 
dureſs 3 the coroner denied this; and the record of the 
coroner was judged ſufficient evidence of his being volun- 
tary in the appeal, and he was accordingly hanged 9. 
Where a defendant in an appeal of robbery wanted to ap- 
prove the appellor, and demanded a coroner for that pur- 
poſe, it was held, that he could not make an appeal of any 


other than the goods in queſtion”. It was a good plea 


againſt a provor to ſay he had abjured the realm, and ſo 


was out of the common law; and if it was. found to be ſo 


by the rolls of the coroners, he would be hanged, and the 
appellee go quits: outlawry was likewiſe a good plea 


againſt a provor t. | 
Tas proceeding by preſentment and indiment be- 


came more common in caſes of felony, than it had been 


in any former period. As inditments were, by a ſtatute 


147 Ed. III. 5. | 1 12 Aſſ. 29. 
mp ras III. 17. 40 7 5 29. 
id. * oh 27. 
o 21 Ed, III. 18. 21 Ed, III. 17. 
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CHAP. XVI. . of Edward I. directed is be in writing and indented v, 

they, after that, were framed with deliberation and in 
form. Wherever an indictent was preſented for a mat: 
ter which by the old law might have been proſecuted by 
appeal, it was natural to adopt the words and phraſe of ſuch 

appeals ; ſo that an indictment differed very little from an 

appeal of the ſame offence, except in the introductory 
part: Juratores pro domino rege nd ſacramentum ſuum 
Preſentant quod, &c. 

Tax commiſſions of oyer & terminer, beſides enume- 
rating ſpecific offences, authorized the commiſſioners to 
hear all „damages, grievances, extortions, and deceits, 
done to the king and his people. Owing to this, an idea 
had prevailed, of the great extent of the inquiſitorial autho- 
rity with which the preſentors before ſuch commiſſioners 
were inveſted ; and many miſpriſions and irregularities 
were attempted to be proſecuted in this way, which were 
perhaps not before conſidered as criminal, but were 
thought to be fitter objects of a civil action. | 

Tux following are experiments in this liberal ſort of 
penal juriſprudence. An indictment againſt a perſon for 
taking 205. of ſuch a one when he was collector of the 
taxes, was held good as for extortion ; but an indictment 
againft a man as a common misfeafor”. was held ill for 
the uncertainty : the ſame of a < common thief ;” as a 

man ſhould be brought (it was ſaid) to anſwer not for | 
every act of his life, but for ſome particular fact.. An 
indictment for concealing the cuſtom, in order thereby to i 
get advantage of the market, and to enhance the price of 4 
merchandize, was held goody. But where ſome juſtices F 
of oyer & terminer were indicted for changing ſome pre- 
ſentments, by entering on the roll as felonies what were | jt 
only panes, they demurred to the indictment 2. An | 
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indäment, quid cepit et aſportavit certain charters CHAP. XVI. 
— 


concerning land was held ill, as not being of a criminal 


nature 2. An indictment for voluntarily ſuffering a felon 


to eſcape b, and againſt an indictor felonice for diſcovering 
the king's counſel, were held good : the latter, which 


EDW. III. 


ſeems to be a ſingular caſe of felony, was ſaid * Shard to | 


be treaſon ©. 

In the time of BraQon the i of 4 was 
by a jury of twelve, returned for every hundred in the 
county d. But that practice had now received ſome ſmall 


alteration; for towards the cloſe of this reign we find, 


at a commi ſſion of oyer and terminer, that beſides the re- 
turn of an inqueſt for every hundred by the bailiff, the 
ſheriff likewiſe returned a pannel of knights, which, ſays 
the book, were le graunde inqueſl, The inqueſts for the 
hundreds ſtill made their preſentments, as in Bracton's 


time e; and if they preſented, they likewiſe, no doubt, 


found indiQments ; but theſe were confined to their dif- 


ferent hundreds. The grand inqueſt probably was to int 


quire at large for every hundred in the county ; and the 
hundredors became jurors in inqueſts de bono £5 malo, or ex 
officio, when called upon; and if a commiſſion of aſſiſe 
and nf prius were ſitting, they filled the place of jurors 
occaſionally in aſſiſes and juries in civil cauſes. When 
the practice began of returning a grand inqueſt to in- 
quire for the whole body of the county, the buſineſs of 
the hundred-inqueſt muſt naturally decline, till at length 
the whole burthen of preſenting and finding indictments 
devolved upon the grand inqueſt, and the hundredors 
continued to be ſummoned merely for trying iſſues. | 

Ir there remains any doubt whether priſoners were ſub- 
je to a ſort of penance before the ſtat. Weſtm. 1ſt. it ſeems 


* zo Aſſ. 37. "8728 © Vid, ant, vol. n. 3. 
b 27 Aſſ. 62, £42 All, 5, 
®* 27 Aſſ. 63. 
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to be wholly removed by ſome caſes reported in this roi 3 


where this pe nance was inflicted without the leaſt authority 
from that ſtatute f. In the 21ſt year, a man was appealed of 


robbery, and was taken at the plaintiff's ſuit with the manor: 
he then ſtood mute, and an inqueſt zx eis, as was uſual, 
being impannelled to try whether he could ſpeak, and they 
finding that he was mute of malice, it was adjudged that he 
ſhould be hanged ; and it was at the fame time ſaid, that 


had it been at the ſuit of the king, he would have been put 
to his penance, there being this difference between an ap- 
peal and an indictment 8. But this diſtinction did not 


hold univerſally, at leaſt as to the appeal; for in the 43d 
year, when a woman appealed a man of the death of her 
huſband, and he ſtood mute, and it was found by an in- 


queſt ex officio, that he had ſpoken that ſame day, he was 
ordered to the penance h. It is probable that the latter 
was the moſt uſual courſe, and that the robber in the for- 
mer caſe was hanged, merely becauſe he was found with 
the manor. Conformably with this idea, we find, that in 


the 26th year, a man, after he had abjured the realm, was 


arraigned, and ſtanding mute, was put to his penance; but 


it was at the ſame time ſaid, that a provor ſtanding mute 


ſhould be hanged i. The confeſſion of the provor, and 


the being taken with the manor, were conſidered as con- 
victions in themſelves, upon which it might be ſafe to exe- 


cute an obſtinate offender ; though it would be rigorous 
indeed to preſume guilt in every one who ſt60d malici- 
ouſly mute. | 


IT was endeavoured by all means to avoid the trial by 


battel, and to encourage that by juryk. Thus, in an ap- 


peal for breaking the king's priſon, the battel was not al- 


Jowed. if the defendant was taken at the ſuit of the appel- 
lor, and had n, he was ouſted of his dan, that be- 


Vid. ant. vol. II. 117, 1826 Aff. 13. | 
r 21 Ed. III. 18. r Vid, ant, vol. II. 272, 
» 43 All. 39; 
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ing a fort of priſon-breakingm; the ſame where a defendant tha. xvi. 
— 


was taken with the manorn. The trial by jury, or per 


pait, in civil cauſes, and the manner in which it was now 


ordered, has been already mentioned: this trial, in crimi- 


nal caſes, preſerved an analogy with it, being diſtinguiſh- 
ed by very few peculiarities. It was no longer the cuſtom, 
as in Bracton's time o, for the defendant to put himſelf 
upon a particular pais or hundred, or for the judge to di- 


rect the fact to be tried by one pais in preference to an- 


other. The priſoner put himſelf «pon the country generally, 
which implied a jury of the county where the fact aroſe; 
but fo much of the old practice continued, that the pars 
were to confiſt of ſome hundredors belonging to the hun- 
dred where the vill in which the fact was ſaid to be done 
was ſituated. Thus, though the idea of the jury coming 
from the vicinage, and being therefore acquainted with the 
fact they were to teſtify, was, in ſome meaſure, given up, 
this legal privity was, however, {till preſerved in conſtruc- 
tion of law; for though the people of one hundred were 
permitted to try a fact committed in another, the people 

of one county were not ſuppoſed to know, nor were ſuf- 
fered to try, a fact ariſing in another. Therefore, where 
a man was taken in the county of S. with goods that he 
had ſtolen in the county of N. it was ſaid, that the juſtices 
in the county of S. might put him to anſwer ; and if he 
pleaded not guilty, they might ſend for a pars in the coun- 
ty of N. no jurors in the county of S. being competent to 
the trial of a foreign fact p. | 

Ws have ſcen a ſtatute made in this reign, ordaining, 
that no indictor ſhould be put on the deliverance of the 


priſoner whom he had joined in indicting a; ſuch therefore 


was a good challenge to a juror. In order to enable the 
defendant to make ſuch challenge, it was uſual to put the 


m 1 Aff. 3. 6. N P 26 Aſſ. 32, 
= Vid, ant, vol. II 272. 4 Vid, ant, vol, II. 268. 
*4 Aſſ. 1. 


EDW. II. 
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indictorsꝰ names to the indi&ment ; and it was a good ex- 


ception to an indictment, if it was without them r. A 


doubt might be raiſed who were meant by the indiQors ; 
and it ſeems, that it ſignified not only the jurors who pre- 


| ſented, but thoſe alſo who were ſworn to inform them, or 


who, in the modern language of the law, preferred the 
indictment; and in that ſenſe was the word indictor taken 
at this time . If ſo, the practice now was to challenge 


them, as well as the preſentors ; and it was probably their 


names, as well as thoſe of the preſentors, that were re- 
quired to be on the bill of indictment“. 

Tn courts ſeem to have carried the eonſtruction 
of the above ſtatute further than the bare letter of it war- 
ranted ; for where one of the indiQors in treſpaſs got him- 
ſelf to be made foreman of the jury to try the iſſue in an 
action brought for the fame treſpaſs, he was committed to 
the Marſhalſea, and paid a heavy fine; for (they ſaid) he 
ought to have challenged himſelf t. What other cauſes of 
challenge were allowed by the court have been ſhewn 
before, in ſpeaking of juries in civil actions; but to pre- 
vent defendants in criminal cafes creating delay, and 


avoiding a trial by repeated challenges, it was laid down 


as a rule, that where a defendant challenged generally 
three inqueſts without cauſe, he was to be conſidered as 


_ refuſing the law; but if he ſhewed ſufficient cauſe of his 


challenge, he might challenge even more u. If a defen- 
dant did not appear to take his trial, proceſs of capias 


iſſued againſt him ; and nothing elſe could be done ; for it 


* 44 Ed. III. 43. The ſeals of uſe, the names of the proſecutor 
the indictors were, by ſtatute,” re- and witneſſes are ſtill indorſed ; but 
quired to be annexed to indiQments, the point of law which made either 


Vid. ant. 132. | of them neceſſary has been long ob- 
* 27 Aſſ. 12. lolete, 
» Though the practice of annex- 40 Aſſ. 10. 


ing _ RS names is out of | ” 17 Aſſ. 6. 
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was 2 rule, that an inqueſt ſhould never be taken by 
default in criminal caſes. 
SANCTUARY, abjuration, and cen had undergone 
very little alteration.  'The law upon theſe heads ſtood 
at preſent as follows : If a perſon had been drawn violent- 
ly from the place where he had taken ſanctuary, he might 
plead this to an appeal or indictment. Where a provor 
was nonſuit in his appeal, and then pleaded that he was for- 
cibly taken from ſuch a church, where he had fled for ſanc- 
tuary, and prayed to be reſtored ; it was adjudged, that, as 
he had omitted to plead that at firſt, he ſhould be hanged 
upon the nonſuit x. A. perſon delivered to the ſheriff to be 
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executed, if he eſcaped to a church, was not allowed the 


privilege of ſanctuary y. Of all theſe places of ſanctuary 
(and they were very numerous), the principal was one at 
Weſtminſter, which belonged to the abbot of that religious 
houſe. This was enjoyed under a grant from one of our 


kings. It was endeavoured in this reign to extend the pri- 


vilege of this place to debtors and accomptants, and to 
other caſes beſides felony ; but upon exhibiting the charter 
granting the privilege of ſanQuary to the abbots, they ap- 
peared to claim under the following words: Qud guiſguis 


 Fugitivus de quolibet loco pro quicung 3 cauſd cujuſcung; con- 


ditionis fuerit, ſi ipſe SANCTUM LocuUM Veſtmonaſterii fu- 
giens intravit, membrorum et vite impunitatem conſequatur ; 
and it was decided by all the juſtices, notwithſtanding the 
ſeemingly general exemption given by ſome of thoſe words, 
that the ſanQuary was confined to felons 2. The reſort of 


felons to this place, being in the metropolis of the kingdom, 


muſt have been very great, and produQive of great diſor- 
ders. The abbot of Weſtminſter was, beſides, the ordi- 
nary of the king's bench, and had a priſon (which in later 
times was the Gate-houſe) where he kept thoſe clerks that 
were delivered to him from the Marſhalſea a. 


* 21 Ed, III. 17. 7 27 Aſſ. 54. 29 All, 34, * 21 Aff, 12, 
TM 
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Tut manner of delivering clerks to the ordinary, if 
clergy was claimed upon the arraignment, was the ſame 
as in Britton's time d. A jury uſed to be impatinelled er 
officio to try the fact of clergy ; and this was the practice 
in the laſt reign. Clergy was allowed to 4 defendant in 
appeal as well as on an indictment, and # provor might 


| have his clergy © It ſeems, that a clerk had not his priviÞ 


lege if he was not demanded, or was difowned, by the or- 
dinary. A cletk was found guilty of felony, and ſhewed 
his clerkſhip by reading, but nobody challenged him; 
however, he was' not hanged, but ſent to prifon: 


and this was the uſual courſe, as it ſhould ſeem, where 


the party was found guilty by the inqueſt ex offeto 
only. For where the ſame cletk, chufing to riſk a trial 


rather than ſuffer indefinite impriſonment, renounced his 


clergy, pleaded to the country de bono et malo, and was 
found guilty, but again claimed his clergy, and no ordi- 
naty appeared to challenge him, be was hanged d. Again, 
where a man. was found guilty, and, upon his claiming 
his clergy, was refuſed by the ordinary becauſe he had broke 
the archbiſhop's priſon, he was hanged, by the advice of 
all the juſtices ©. A cletk was attainted of. breaking the 


biſhop's priſon, and claimed his elergy; but it was anſwer- 


ed by the judge, fru/ira legis auxilium invocat, qui in legem 
committit, He ſaid, if the biſhop would claim him, he 
might have his privilege ; but the ordinary diſclaimed him, 


and he was hanged f. As there was this diſtinction be- 


tween a conviction by the jury ex officio, and that de bono et 
malo, it was adviſeable for a clerk to claim his clergy on 


the arraignment, deſt he ſhould not be mia by the or- 


dinary after conviction 8. 


> Vid, ant. vol, II. 272. rence between a conviction by theſe 


* 43 Ed. III. 42. Bro. Clerg. 26, two juries, concludes, that, as ſome 
. ſuch diſclaimed clerks were hanged, 
© 12 Aff 39, | | and ſome not, it reſted wholly on 
27 AT, 42. the diſcretion of the juſtices, Bro. 


- . Brocke, not obſerving the diffe- Clerg. g. 
6 Wurn | 
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to allow it in the offence of ſacrilege, the church being at 
liberty to pardon offences againſt itſelf. It was there- 
fore held, that ſtealing a chalice did not preclude a man from 
his clergy, if he was claimed by the ordinary h. If a clerk 


| had acknowledged that he was not a clerk, yet he would 
_ afterwards be permitted to read, and ſhew that he was one. 


Reading ſeems to have been the grand evidence of clergy : 


however, we find Shard adopting the ſaying, guid litera- 


tura non facit clericum niſi habet ſacram tonſuram ; and 
that an ordinary challenging one who was not a clerk ſhould 


loſe his temporalities i. A prieſt who had abjured, return- 


ed without the king's licence; and being arraigned for this 


_ offence, and pleading his clergy, he was ſent to priſon, and 


it was ſaid he would have been hanged had he been a lay- 
man k. „ EY 
AxoTHER plea which prevented the going on to trial, 
was that of autre foit acquit of the ſame felony ; upon 
which the defendant was expected to produce the record of 
acquittal l. It ſeems not to have been ſettled whether autre 


foit convict, or attaint (for no diſtinction was yet made be- 


tween m them), ſhould be a plea to avoid a ſecond trial. 
Where a man was appealed by three appeals of robbery, 
and was convicted on one, the juſtices had great doubt 
whether he ſhould be put to anſwer to the reſt, or hanged 
upon that conviction. This doubt was entertained through 
tenderneſs to the other appellors, who could not have reſti- 


a 


tution without a conviction; but upon conſideration, the 
man was hanged without being arraigned upon the other 


appeals, and the patties had reſtitution of their goods with- 
out a conviction s. When this mode was ſtruck out, it 


126 Aſſ. 15. 


8 26 V | 
i 26 Al. 19. | m Vid. ant. vol. II. 


* I Aſſ. 4. ; | * 44 Ed, III. 44. b. 


* , | | probably 
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probably ſoon became ſettled, that autre foit attaint ſhould 
be a good plea to an indictment or appeal. | | 

IT law of forfeiture was ſtrialy enforced in theſe 
times, and the occaſions of exerciſing it ſeem to have been 


as eagerly caught at. It was held, that where a defendant 


claimed his clergy after verdict of conviction, the judg- 
ment was ſuſpendatur per collum, and by virtue of this he 
forfeited his goods. This was another reaſon for praying 
clergy before verdict; for then, there being no pretence 
for ſuch a judgment, there was not properly a forfeiture o; 

though there are not wanting inſtances where the forfeiture 
was enforced even in ſuch caſes P, It ſhould ſeem that no 
interval was left between the verdi& and judgment, but 
that it was uſual to enter it immediately ; and therefore, in 
all the old books, the con viction and attainder are ſpoken of 


without any diſtinction, as if they were the ſame thing. 
The forfeiture in the time of Bracton ſeems to have been 


more general than it was now held to be; they then forfeited 


all rights of action 4. The law now was, that though debts 


by obligation were forfeit, yet ſimple contract debts were 
not; the reaſon for which was, as has been before obſerved, 
that the defendant, who might wage his law in ſuch caſe, 
would be deprived of that privilege when ſued by the king r. 
The goods were forfeited by the iſſue of the exigent, though _ 


the party might be afterwards acquitted of the felony 5. 


One who fled to a church for felony forfeited his goods, as 


in other caſes of flight, with the profits of his lands; and 


itt he ahjured, he forfeited his lands alſo t. It was ſaid, that 


land purchaſed after a felony committed, was forfeited 
equally with that enjoyed before u. In caſe of a feoffment 


to baron and feme in fee, if the baron committed felony, 


the land was not forfeited, but ſurvived intire to the feme, 


40 Ed. III. 42. * 22 Aſſ. 21. & paſſim. 


» Fitz. Aſſ. 116. t Bro. Fo f. 121. 
Vid. ant. vol. II. 21. 48 Ed. III. 2. 


50 All, 1. 
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on the den that the 0 ee . no o moiety with her 
huſband *. 225 

WukRE a perſon, lan ive! in tail, was a for 
felony during the life of the tenant, and had his pardon, he 
might enter, after his anceſtor's death, as heir in tail, tho? 
it would be otherwiſe with the heir in fee-fimple; ; but it was 
thought, that ſhould the anceſtor die before the pardon, the 
heir in tail could not enter, becauſe the king would be in- 
titled to the profits during the life of the outlaw). . The 
ſtriking of a juror for giving a verdi& againſt a man in the 
hall at Weſtminſter, was an offence that was puniſhed with 
loſs of lands and goods, beſides amputation of the right 
hand 2. Not to bring this calamity of forfeiture on a man 


PH 


before he was proved guilty, the law ſtill preſerved the hu- | 


141 


CHAP. XVI. 
— — 
EOD W. III. 


manity it profeſſed in Bracton's time a2. The ſheriff was 


not to ſeize and carry away the goods of a felon immediately 
upon his being indicted, but to take ſurety of the party that 
they ſhould not be withdrawn; and if he would not give 
ſurety, they were to be put into the hands of the neighbours 
to be kept till the event of the proſecution was knowndÞ. 


- 
—— 
—_— 


Tux dominion of laws and of a ſettled government ſeems 
fully to have eſtabliſhed itſelf under the great power and 
popularity of this prince. The law was a protection to 
the property and lives of the people: and there generally 
appeared in the reigning power an anxiety to preſerve it 
unviolated. However, it cannot be denied that this king, 
as well as his predeceſſors, diſcovered a ſtrong attachment 
to the old prerogatives; and there are not wanting inſtan- 
ces wherein he acted illegally, and infringed the undoubted 
rights of the people. 

THE many confirmations of Magna Charta, and the 
ſtatutes made to prohibit protections, are ſtrong proofs of 


*4 Aſſ. 4. | a Vid, ant, vol. IL 24, 


Y 29 Aſſ. 6r. 43 Ed. III. 24, 


* 41 Aſſ. 25, 4 
| | Ee 


The King and 


government, 


» | 
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the praQices which called for ſuch parliamentary interpoſi- 
DW. Hi. tion. All the ancient prerogatives of the crown were, at 
one time or other, exerciſed by this king. The levying 
of money without aſſent of parliament z the diſpenſing 
power; an oblique confirmation of that power by ſtatute 
1 Ed. III. c.; monopolies, loans, impriſoning members 
of the houſe of commons for freedom of ſpeech, extenſions 
of the foreſts, renewal of the commiſſion of Trailbaſton e, 
preſſing men and ſhips, levying arbitrary fines, the council 
obliging people to find recruits; all theſe extraordinary 
 exertions of power were kept on foot by Edward * 
Third. 
THe regard paid by this prince to the ſanction of the le- 
giſlature is ſhewn in one ſtrong inſtance : Having found it 
__ neceſſary to conſent to an act of parliament by which the 
controul over his great officers had been taken from him, 
and conferred on the parliament; he iſſued an edict, in 
which he affirms, that he only difſembled when he ſeemed to 
ratify that act, but that he had neyer in his own breaſt gi- 
ven his aſſent to it. To prevent, therefore, the inconve- 
niences which he thought he foreſaw would follow from 
that law, he, with the advice of his council, and ſome 
earls and barons, thereby abrogated and annulled it, The 
next parliament, ſo far from taking any notice of this ex- 
traordinary proclamation, conſented to a regular 9 of 
the ſtatute ©. | | 
Wu x the parliament was thus contemned in its is | 
tive capacity, the king could have no trouble in managing 
its judicial deciſions according to the exigency of his own 
occaſions. 
Tx carl of Kent was attainted by parliament, 8 : 
any formality of enquiry. Roger Mortimer, who had pro- 
cured that attainder, was himſelf accuſed before parliament, | 


% 


e 2 Ed. III. 41. Hum. vol. II. 414. Parl. Hiſt. 
4 Hum. vol. II. 490. 4 vol, 1 264. | 
| | and 
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and condemned hy the lords upon the mere exhibition of 
the articles, without any further enquiry, becauſe every 
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thing therein contained was notorious, and known to 


themſelvesf,” About twenty years afterwards this attain- 
der was reverſed in favour of his ſon ; and the reaſon there 
given, was the illegality of the proceedings. It is obſerved, 
that the principles of law and juſtice in theſe times were 
eſtabliſhed, not in ſuch a degree as to prevent an iniqui- 
tous ſentence againſt a devoted perſon, but ſufficient to 


ſerve as a reaſon for its reverſal on a change of TO" in 


favour of himſelf or his party 8. 

Tux next objects of enquiry are thoſe monuments of 
legal antiquity which contribute to furniſh information 
through the veign of this king. Theſe are the Statutes, 
Parliament-rolls, Year-books, and ſome ſmall law tracts. 

THe ſtatutes from the beginning of this reign are called 
Nova Statuta, as contra-diſtinguiſhed from thoſe which 
|, Preceded. It ſeems that the commons began now to take 

ſome partial ſhare in the legiſlature, for moſt of the princi- 
pal acts made in this reign were made upon petitions of the 
commons. However, even in theſe inſtances, where the 
motion for a law originated with the commons, and after 


The Nova Sta- 
tuta, 


the anſwer. of the king was favourable, it ſtill remained 


with the king and his council to digeſt the whole into the 


form of a ſtatute, as in former times : the anſwer to the 


commons very often intimated, that the king would con- | 


ſult with others before he granted the petition 3 and this 
was never thought derogatory to their rights. 


 Tn1s will appear plainly from ſeveral petitions and an- 


ſwers on the parliament-rolls. In the 21ſt year of 


the king, to a petition, requeſting the king to increaſe 
the fees of the judges, he anſwered, that he would 
call to him the great perſons, and mention the matter to 


Farl. Hift, vol, I, 223, t Hum. vol. II. 379. 
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them, and upon their advice wala ordain fuch remedy as 


ſhould be proper h. Again, upon another petition in the 
ſame parliament, he anſwered, he would adviſe with his 
council. When petitions were delivered in, they were 
ſometimes not attended to with ſo much diſpatch as the 


commons expected. In the 22d year the commons prayed 


they might be anſwered preſently ; to which it was anſwer- 
ed, that they ſhould be anſwered after Eaſter  Notwith- 


ſtanding thefe remonſtrances, it continually happened that 


the making of laws was delayed; for though the petition 


might be anſwered at the ſeſſion in which it was preſented - 


(and this was not always the caſe), yet ſometimes ſeveral 
years elapſed before it was framed into a law. Moſt of the 
acts which in the ſtatute-book appear in the 25th year of 
the king, were anſwered in the 21ſt year; ſome were de- 
layed longer. The petition about error in the court of ex- 
chequer was preſented firſt in the 21ſt year, and anſwer- 


ed; but the petition and anſwer were both forgotten, and 


the commons petitioned again the next year, when the for- 


mer anſwer was referred to by the king * ; and after all, 


it was not put into a ſtatute till the 31ſt year |. Many 


_ Inſtances are to be found of the like delay. 


WHEN ftatutes were framed fo long after the ative 
and anſwer, it is not to be wondered that they did not al- 
ways correſpond with the wiſhes of the petitioners, but 
were modified according to ſome after-thought of the 
king's officers who had the care of penning ſtatutes. 


The commons often complained of this. In the 22d year 


they prayed, that the petitions anſwered in the laſt parlia- 


ment might not, under pretence of any freſh bill or peti- 


tion, be altered or changed. But notwithſtanding this 
. the petition and anſwer were not always 


k Cott, Abri. 21 Ed. III. 6. Ed, m 1 
ibid. 22 Ed. III. 7. ; I Stat. 31 Ed. III. fl. 1. c. 12. 
* Ibid, 21 Ed, 111, 26, and 22 
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adhered to, as the exact model for the ſtatute. In the 


25th year, a petition was exhibited againſt ſuing before 
the council, when part of it was granted; as to the reſt, 
the king ſaid he would be adviſed m; and yet ſtat. 25 Ed. 


III. ſtat. 5. c. 4. enaQts the whole. Again, in the famous 


fat. 36 Ed. III. ſtat. 1. c. 15. about law proceedings, 


after the words of the petition are added,? and that they be 


entered and enrolled in Latin; of which there is no notice 
at all in the petition n. | 

Tas variations above mentioned do not appear to be 
very material ; they did no more than explain in a fuller 
manner what perhaps was the ſenſe and aim of the peti- 


tion, It was more important when a petition was 


granted, and afterwards never heard of; an inſtance of 
which is to be found in 21ſt year, when a petition, pray- 
ing that writs of error might be allowed in actions gui tam, 


was granted by the king; though there appears no ſubſe- 


quent ſtatute to carry it into execution o. There are ma- 
ny intimations in the parliament-rolls of acts being to be 
made, of which, however, we find no other trace whatever P. 

IT is not probable that theſe petitions and anſwers were 
wholly diſappointed of their effect, though they were not 
thrown into the form-of a ſtatute. It ſeems, the parliament, 
upon the petitions of the commons, exerciſed two branches 
of authority; by one of which it legiſlated, -or made 
new laws; by the other, it interpreted the then exiſting 
law. When, therefore, a declaration of ſome point was 
prayed by petition, it was the buſineſs of the receivors and 


tryers of petitions to conſider whether the matter prayed 


could be complicd with, conformably with the then exiſt- 
ing law; or whether it would be new, and inconſiſtent 
with it; for in the former caſe, an anſwer, accompanicd 
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» Stat. 25 Ed. III. 16. » Among others, vid. Cott. Abri. 
® Cott, Abri. 36 Ed. III. 39. Ed, III. 20, 21, 22, and paſſim thro? 
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CHAP. XVT. with ſome inſtrument to teſtify it, would of itſelf be fuf- 
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ficient to warrant it; in the latter, there muſt be an ex- 
preſs ſtatute. It is in this way that the following words of 
ſtat. 15 Ed. HI. c. 7. are to be underſtood : That the 


_ «© petitions ſhewed by the great men and the commons be 


« affirmed according as they were granted by the king; 
ec that is to ſay, ſome by fatute, and the others by charter 


7 or Patent, and delivered to the knights of the ae with- 
e out paying any thing.“ 


Many examples of a like diflin@ion may be produced 
out of the parliament- rolls. In the 21ſt year of the king, 
it was prayed by the commons, that a plaintiff in debt or 
treſpaſs might have execution of the land which the de- 
fendant had the day of the writ purchaſed. To this it 
was anſwered, that it could not be done without a flatute, 
upon which the king would adviſe with his council d. Again 
where the king granted lands forfeited for treaſon, the 
commons prayed it might be declared, whether in ſuch caſe 


the donees held of the king, or of the lord of whom the 
traitor held. To this it was anſwered, that, for the pre- 


ſent, it ſhould remain as it had formerly been ; but if 


declaration thereof was to be made, it ſhould be by good ad-. 


vice, among other articles whereof new lau was required r. 
A ſimilar anſwer was given to ſeveral other petitions in 
that parliament 5, : 

THESE paſlages very PR intimate, that there was 
another parliamentary way of ſettling the law than by 


AHatutes; and that way muſt have been the charters and 
patents mentioned in the above act. Laws of this ſort 


had no other ſanction than the parliament-roll, where the 


anſwer was written; and theſe were probably what were 
called ordinances, being of equal force and validity with 


4 Cott. Abri. 21 Ed, UI, 13, —# Cott, Abri, 46 47. 20 
4 Ibid, 3. | 47 5 
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a declaration, and not an alteration, of the law. A ſtatute 
was drawn up with the advice and deliberation of the 
- judges and other learned men, and was entered on a roll, 
called the fatute-roll ; afterwards the tenor of it was an- 
nexed to a proclamation-writ, directed to ſeveral ſheriffs 
to proclaim it in their county. Ordinances were never 
proclaimed by the ſheriff; but it was ſometimes recom- 


mended by the king to the commons (probably by a cher. | 


ter or patent) to publiſh them in their county. 

Though theſe were the peculiar and diſtinct offices of 
ſtatutes and ordinances, it is ſtill clear, that many things 
which were mere declarations of the old law, were done 
by ſtatute, as appears by the formal words, and by the 

contents of ſeveral : and as every thing might be done by 
ſtatute that could be done by ordinance, it depended per- 
haps on the nature of the ſubject, and the wiſh'of the 
managers of it, whether theold law ſhould be declared by 
one or the other. A ſtatute was an ordinance, and ſome- 
thing more; and therefore, though ſtatutes may ſome- 
times be called ordinances, yet no inattention to language 
would excuſe the converſe of the propoſition, Though 
an ordinance could be altered by a ſtatute, yet a ſtatute 
could not be altered by an ordinance. After all, perhaps, 
the principal mark of a ſtatute was, its being entered on 
the ſtatute- roll. 

Tux rolls of parliament during this, reign begin to be 
very complete, and form a very valuable. acceſſion to the 
documents of legal information. They give us an account 
of proceedings whether judicial or legiſlative ; and in the 
former are more particularly full and ſatisfactory t. 


—ͤ — 


The reports of this reign fill four volumes. Three of theſe Reports, 


o Manuſcript copies of the par- 1 printed by the authority of par- 
ltiament-rolls are to be found in many liament. 
public libraries; and the y have lately 1 
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are diſtinguiſhed as Year-books, and are called the feſt, fo 


cond and third parts of Edward III. The other volume is 
called Liber Aſiſarum ; being a collection of caſes that 


aroſe on aſſiſes, and other trials in the country. The firſt | 
part contains the firſt zen years of this king, very com- 


pletely reported: the ſecond part is incomplete, contain- 


ing the 17th, 168th, 21ſt, 22d, one term of the 23d, the 
24th, and fo on to the 3oth incluſive; then there is a 
chaſm till the 38th and 39th, which cloſes the book. The 
third part begins with the 40th year (and thence it is com- 
monly called the Puadrageſms) and goes on regularly to 
the end of the reign. The Liber Aſi Yaris contains every 


year regularly all thro' the reign. 

Tazsz books of reports have not wiki an equal 
reputation with poſterity ; the book of aſſiſes and the 
Duadrageſms having been generally preferred to the reſt. 
But this comparative value is owing, perhaps, more to the 
accidents of time and circumſtances, than to any intrinfic 


merit of their own. It happened, that many points of 


learning diſcuſſed in the firſt and ſecond parts became more 


obſcure, and Teſs known, than thoſe in the third part; in 


conſequence of which, very few caſes are abridged from 
the ſecond part by Fitzherbert and Brooke, and hardly any 


\ fromthe firſt; and as theſe two abridgements became i in 


after-times the principal clue to the Year-books, not to 


ſay the ſubſtitutes for them, the firſt part of theſe reports 
funk into oblivion, and the ſecond was little regarded; 
while the Quadrageſins and the Liber Afſiſarum were alone 

conſulted as depoſitaries of the law in this reign. It ſhould 


ſeem, this neglect of the older Year-books had, unhappi- 
ly, an effect upon the till older writings of Fleta and 
Bracton. A till wider chaſm was made between thoſe 
authors and the latter end of this reign ; and as the chain 


of legal hiſtory, by which their fidelity as lawyers would 


be beſt demonſtrated, was broken, their credit and au- 
thority were e conſiderably diminiſhed. 


HowzvER, 
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However, viewing theſe volumes with the 70515 CHAP. XVI. 
LA I ==—mnd 
ſeſſion of a modern lawyer, we muſt certainly concur with HW. II. 


the opinion long entertained in favour of the Duadrageſms 


and book of aſſiſes; for, beſides that queſtions are there 
diſcuſſed with more preeiſion and cdlearneſs, they contain 
more of thoſe points of law that have ſurvived to the pre- 
. ſent times. In regard to precifion and clearneſs, all the re- 


ports of this reign excel thoſe of the preeeding ; but the 


merit of theſe volumes is of a peculiar kind, and has a ve- 
ry different appearance from what has in later times been 
conſidered as excellent in this way. We find here no 
learned argument, no quotation of caſes, compared, diſtin- 
guiſhed, and applied to the point in debate. The bench 
rarely deliver a ſolemn judgment, ſetting forth the princi- 
ples and grounds upon which they proceeded, or alledging 
any former determination by which they were ſwayed : a 
report is little more than a ſtate of the facts, with dia of 
Jaw on both ſides, unſupported by any authority. That the 


allegations and arguments of counſel ſhould be unſupported 
by adduced authorities, is not at all remarkable at a time 

when there was ſuch a ſcarcity of publiſhed reports. This 
want of written memorials of the law was repeatedly la- 


mented in the reign of Edward the Firſt ; and one of the 


wiſeſt means uſed by that king towards improving the law, 


was the ordering of law-books to be written ; but the ef- 


fect of ſuch an undertaking muſt be ſlow. We find, in 


the reign of Edward the Second, the author of The Mir- 
_ ror complains that the law in his time was not ſufficient- 
ly reduced into writing. 


DvRiNG ſuch a ſtate of things, the keoledie of the 


law muſt be confined to the practicers, and ſubſiſt rather 
in the experience of old profeſſors than in volumes of re- 
ports ; of -which there muſt, in the nature of things, be 
few in this reign, and thoſe kept no doubt; with ſufficient 
jealouſy, for the uſe of their owners: the conſequence of 
which would naturally be, that, with the uſe, the authority 


of 
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ſors. There were certainly no reports of eſtabliſhed and 


general credit; otherwiſe it is not eaſy to imagine, why no 


adjudications are vouched for what is laid down as law in 


the Year-books of this reign. According to the form of 


theſe reports, every thing is to be taken on the bare au- 


thority of the perſon pronouncing it. 


How vk unſupported they may ſeem, the reports af 


this reign have always had great weight with poſterity, 
tho? received upon their own authority alone: nor is this 


without great ſhew of reaſon. Theſe volumes ſeemed to 
claim a higher regard than any which had been produced 
in the preceding reigns. The law here ſpoke out in its 
own written annals, and was delivered by the oracles of it, 
the judges fitting on the ſeats of juſtice. The whole method 
of legal proceeding was exhibited to the reader. This was 


a lively way of tranſmitting the knowledge of our laws; 


it commanded a more ſerious regard, and ſeemed to carry 


in itſelf an incontrovertible authority; unlike the treatiſes 


written by private men, who, however learned or expe- 
rienced, could not aim at an equal degree of authenticity. 
This conſideration placed reports in the higheſt rank of 
law- books, and made them a fort of authorities in them- 
ſelves; while the treatiſes of Bracton and Fleta grew to 
be leſs conſidered, and at length became obſolete. 

Tux reports & this reign engage the attention of a mo- 
dern lawyer more readily than thoſe of the former, and 
have always been held in great eſteem. The learning, how- 


ever, of, theſe volumes is of a peculiar kind. Thro' all 


the reports of this reign there is perpetual debate on mat- 


ters of form; which were ſo repeatedly diſcuſſed, and ſo 


fully examined, that numberleſs points of the utmoſt i im- 


portance in the practice of thoſe times were ſettled. The 


greater part of the reports of this reign ſeem to be on this 


 Jubjet. To ſay nothing of the firſt forty years of this 


Ning, 
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king, upon turning over the celcbrated Buedrageſms | it will 
appear, that nine parts in ten relate to the forms of writs, 
of pleadings, and of practice; and of theſe nine, fix parts 


concern real actions. 
WunͥIxx the ſame ſtate of things remained, and the ſame 


learning was in vogue, the reports of this reign muſt have been 


of great uſe, and accordingly deſerved every encomium 
which the grateful ſtudent could beſtow on them; they were 
accordingly held in great eſtimation, during moſt of the ſuc- 
ceeding reigns, till the time of Henry VII. and Henry VIII. 
But when another order of things took place; when real 
actions went out of uſe, and the learning concerning them 
was forgotten; the legal annals of this reign muſt be view- 
ed with a very different eye. Amid heaps of endleſs cu- 
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riofity about proceedings in real actions, we find a very 


ſmall ſpace occupied by deciſions on great and leading prin- 
ciples of law. This anxious minuteneſs in the form and 
conduct of actions had ſo loaded and entangled the 
practice of the courts, that it was found. neceſſary, in aſter- 
times, to get rid of them altogether by a revolution in the 
courſe of legal remedics. The law-learning of Edward 


the Third's reign, and the ſcholaſtic learning of thoſe. 


times, exhibit alike an unhappy miſapplication of ſagacity 
and diligence ; and it is only by a partial redemption, that 
the volumes which contain the one, have eſcaped that ob- 
livion which has long overwhelmed the other. 


Tux reign of this king has furniſhed three ſmall tracts 


on law ſubjeQs : the Old. Fam, (Me Natura Ne, 
and Novæ Narrationes. | 

Tux Old Tenures (ſo called to diſtinguiſh it Goon Little- 
ton's book on the ſame ſubject) gives an account of the 
various tenures by which land was holden, the nature of 
eſtates, and ſome other incidents to landed property. It 
is a very ſcanty tract, but has the merit of having led the 
way to Littleton's famous work. The Natura Brevium 

| | | contains 


Old Tenures, 


Natura Brerium. 
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contains thoſe writs which were then moſt in uſe, annex- 
ing to cach a ſhort comment concerning their nature, and 


the application of them, with their various properties, ef- 


feats, and conſequences. This work became a model to 
Fitzherbert, in writing his valuable treatiſe on the ſame 
ſubject. The collection called Nova Narrationes con- 
tains pleadings in the actions then in practice. It conſiſts 
principally of declarations, as the title imports; but there 
were ſometimes pleas, and the ſubſequent pleadings. The 
Articuli ad Novas Narrationes i is uſually ſubjoined to this 
little book, and is a ſmall treatiſe on the method of plead- 


ing. It firſt treats of actions and courts; then goes thro' 


each particular writ, and the declaration upon it, accom- 
panied with directions, and illuſtrated by precedents, The 


book on The Diver ſity * is ſaid u to have been written 


in this reign. 
Ir is beyond diſpute, that the Temple was inhabited 


by a law ſociety in the reign of Edward the Third. Upon 


the diſſolution of the order of Knights Templars in the 


laft reign, their poſſeſſions came to the crown. The New 


Temple, as it was then called, to which they had removed 


from their houſe in Holborn, about the beginning of Ed- 
ward the Second's reign, was granted by the late king 
ſucceſſively to the earl of Lancaſter, the earl of Pembroke, 
and Hugh Deſpencer the fon, upon whoſe ſeveral attainders 


this property again devolved to the crown. In purſuance 


of a decree made by the great council at Vienna, anno 
1324, reſpeQting the poſſeſſions of the Templars, king 


Edward the Third granted this building to the Knights 


Hofpitalfers of St. John of Jeruſalem ; and they ſoon after- 
wards, as the tradition is, demiſed jt at the rent of 101, 
per ann. to divers profeſſors of the law, who came from 
Thavies Inn in Holborn x. At the general diſſolution of 


religious 
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religious houſes, when the inheritance of this houſe again CHAP. XVI, 
fell ta the crown, King Henry VIII. granted them a leaſe, EDW, III. 


and they continued tenants to the crown till the 6th year 
of King James I. when that king granted boſpitia et capi- 
talia meſſuagia cognita per nomen de le INNER et le Min- 


' DLE TEMPLE, five Novi Templi, to Sir Julius Cæſar 


and others, to them and their heirs, for the uſe and r 
tion of the profeſſors and ſtudents of the law y. 


Ir is ſaid, that ſome profeſſors of the law reſided in 


: Gray s Inn during this reign, under a leaſe from the lord 
Grey of Wilton, who was ſeiſed of the inheritance, and 
had a manſion there. The inheritance was, in 20 Ed. IV. 


purchaſed by the prior and monks of the monaſtery of 


Sheene in Surry, to whom the ſtudents continued tenants, 


at the rent of 61. 138. 4d. per ann, At the diſſolution of 
religious houſes, Henry VIII. granted the inheritance to 


the focicty at the above rent, in fee · farm 2, 


Tu moſt authentic memorial of any ſettling of the 


law- ſocieties in this reign, is a demiſe in 18th of Ed. III. 
from lady Clifford, apprenticiis de banco®, of that houſe 
near Fleet-ſtreet called Clifford's Inn, 

Tux chancery, as well as the king's bench, followed 
the court, and the chancellor and his officers were intitled 
to part of the purveyance made for the king, till the 4th 
of Edward III. when he fixed his feat at Weſtminſter. 
The place where the chancellor held his court was at the 
upper end of Weſtminſter-hall, at a great marble table 
(which is ſaid to be covered by the courts ſince erected 
there), to which there was an aſcent by five or fix ſteps b. 

THe ſalaries of the judges, though they had continued 
the ſame from the time of Edward I. to the 25th of this 


reign, were again become very uncertain, In 28th of 
Edward III. it appears, that one of the juſtices of the 


7 Dugd. Or. Jur. 145. | bid. 272. ® Ibid. 141. Þ Ibid. 37- 
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judges had in that court gol. The chief and other barons 


in 36 Ed. III. had 4ol. In 39 Ed. III. the juſtices of the 
bench had gol, and the chief of the king's bench 100 


marks 2. 
A Housx had been founded by 1 HI. ie the re- 


'  ception of convert Jews. The preſidency of this houſe 


had been uſually granted to ſome of the clerks in chancery, 
namely, thoſe de primd forma, who were always eccle- | 


ſiaſtics, and lived as a part of the chancery in the king's 
palace till the 4th of Ed. III. In the 15th Ed. III. the 


headſhip of this houſe was annexed by charter to the 
keeperſhip of the rolls, which was confirmed by a& of 
parliament in the 51ſt year of this king. The keeperſhip 


of the rolls was thereby rendered more conſiderable ; being 
_ endowed with this houſe of the gift and patronage of the 


king, the nomination of clerks of the rolls was by degrees | 
aſſumed by the crown, in excluſion of the chancellor. 
This officer for keeping the rolls was antiently called 
Gardein de Rolls; Clericus et Cuſios Rotulorum; then 


Clericus Parue Bagæ, et Cuftos Rotulorum et Domis Con- 
ver ſorum. In no ſtatute is he called Mater, till the r1th 


of Henry VII. cap. 18; and again, in 25th chap. of the 
fame ſtatute, he is called Clerk. This office was conſider 
ed as a preferment for eocleſiaſtics b. 


9 Dugd. Or. Jur. 13 1 b Hiſt, Chanc. 215 | 
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N the reign of Edward the 'Third we took a ſhort view 
of the law'in general, comparing it in many inſtances 
with its antient ſtate, as delivered by Bracton and the 


older writers. It ſeemed that a great object would be at- 


tained, if a conneQion and dependence could be ſhewn 
between the learning of theſe two periods in our antient 
law. After this, perhaps, the reader will be content that 
the remainder of the ſubject ſhould be drawn i into a ſmal- 
ler compaſs, and treated leſs in detail. 

HowEvzER, this wiſh to ſet bounds to our enquiry muſt 
be governed by the nature of the materials. The progreſs 
made in the alteration or improvement of the law by deci- 
ſions of courts, is by many, and thoſe very ſhort ſteps ; and 
to purſue theſe with minuteneſs, if at all poſſible, would, 
when on queſtions not wholly. new, be unentertaining 
and tireſome : but it is very different with ſtatutes ; they 
make along ſtrideat once, and the advance thereby effected 
is too diſcernible to be paſſed over in ſilence. It appears 

| | _ there- 
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CHAP, xvn. therefore incumbent upon a juridical hiſtorian, whatever 
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liberty he may take with one part of his materials, at leaſt 
to ſtate the ſubſtance of ſtatutes with fullneſs and 


fidelity. Conformabfy with this idea we ſhall, in the re- 


mainder of this work, continue to give the ſtatutes at 


length, as in the former reigns ; but in what relates to the 
decifions of courts, we ſhall be more ſparing ; ſometimes 
confining ourſelves to ſuch adjudged caſes as relate to the 
new points, which were now _ in many branches 


_ ef our Juriſprudence. 


In the preſent reign, we ſhall omit all notice of the de- 
elſions of courts : partly becauſe the reader, who has 


juſt left the preceding reign, will perhaps, for the 
reaſon above-mentioned, not wiſh it; partly becauſe no 


year-book of this reign is exiſting, and the remnants and 


abſtracts of adjudged caſes, which are to be found in dif- 


ferent compilations, are not of much importance, and 


would hardly add a link to the chain of our hiſtorical de- 


duction. In the mean time, the parliamentary alterations 
of the law are of great moment, and will amply make up 


for the deficiency in the other head of enquiry. We ſhall 


therefore take a view only of the ſtatute-law of this reign; 
and we ſhall divide it into ſuch as is of a miſcellaneous 
kind, and ſuch as relates to the rights of property, ad 


the adminiſtration of juſtice. 


To begin with the former, A flatute was nods in 
the 21ſt year of the king, to annex to the county of 
Cheſter certain forfcit lands which had belonged to' the 
earl of Arundel: it was at the ſame time enacted, that 
the county of Cheſter ſhould thenceforward be called The 


Principality of Cheſter, and ſhould always go to the king's 


eldeſt ſon, with the rights and franchiſes thereto belong- 
ing „ | | | 
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| Int order to ſecure the regular attendance of perſons in CHAP. XVII, 
— —_— 4 


parliament, it was thought fit to make a ſtatute, in the 
5th of the kingb, ordaining, that all perſons and com- 
monalties which from thenceforth ſhould have ſummons 
to come to parliament, ſhould attend, as they were bound 
to do, and had formerly done: and it was enacted, that if 
any ſo ſummoned, whether archbiſhop, biſhop, abbot, 


prior, duke, ear}, baron, banneret, knight of the ſhire, 


citizen of city, burgeſs of borough, of other fingular per- 


ſon or commonalty, abſented himſelf (unleſs he could rea- 


ſonably and honeſtly excuſe himſelf to the king), he ſhould 
be amerced, and otherwiſe puniſhed, as formerly: the 
ſame of ſheriffs who were negligent in making returns of 
parliamentary writs, or who left out of the returns any 
cities or boroughs which were bound, and formerly were 
| wont to come to parliament. The election and return of 
members to ferve in parliament, were further conſidered 1 in 
the two ſubſequent reigns. 
In the 12th year of the king, an act was made to remove 


ſome doubts which were entertained about the levying of 


the expences of knights of the ſhire upon lands held by 


lords. To ſettle this, it was enacted, that they ſhould be 


levied as formerly, with this conſideration, that if any 
lord, or any other man, ſpiritual or temporal, had pur- 


chaſed lands or tenements, or other poſſeſſions, which were 


_ contributory to ſuch expences before the time of the pur- 
chaſe, they ſhould continue contributory as before. 


Tux feudal bond between lord and vaſſal had been of 


late years growing weak ; and we find now, that villains 
and land tenants had begun to break out into violent de- 
mands for an exemption from the ſervitude in which they 
were held by their tenures. In the firſt year of this king's 


reign a ſtatute © was made, appointing commiſſioners ts 


> Stat, 2. c. 4. Stat. 1 Ne, II. e. 6. 
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enquire. into theſe differences. It ſcems, that many of 
theſe claims were pretended to be founded on the evidence 
of Domeſday-book, which was nothing more than demand- 
ing, in other language, to be put in the condition of 
landholders in the time of Edward the Confeſſor; the cry 
that had been kept up in the carly times of the Norman 


conſtitution. Theſe matters, as far as the claim of right 


went, were referred to the examination of the parliament, 
while the juſtices of the peace were commiſſioned to ſup- 
preſs the tumults and outrages committed by the claim- 
ants. The impatience expreſſed by theſe inferior land- 
holders might be encouraged by the antient title which 
they now ſeemed to poſſeſs in their lands. Inſtead of the 
precarious holding at the abſolute will of the lord, as origi- 


nally we find in the latter end of the laſt reign, mention : 


of tenants by copie of court roll: which indicates, that vil- 
lenage was, in ſome places at leaſt, become of a more 
ſtable nature, and villain-tenants were enabled to ſet up a 


| ſpecies of title againſt their lord. However, this tenure 


by copy is not mentioned in the Old Book of Tenures, nor 
does any diſcuſſion upon it appear in the reports of Ed- 
ward III. We muſt therefore wait till a later period, 
when it was more generally acknowledged, for a better ac- 
count of this new ſpecies of tenure. Va 

THE condition of the times, and the turn of manners 
which now prevailed, made it deſirable and neceſſary for 
great lords to ſupply this defection in their tenants by other 
expedients *. It accordingly had become the cuſtom to 
retain perſons in their ſervice, to be at call, when their lords 
affairs needed their ſupport: and in order to diſtinguiſh 
different partiſans, as-well as to give a ſplendour to ſuch 
retinue, they uſed to dreſs them in liveries, and hats of a 
particular make or colour. This diſtinction of dreſs gave 
origin and ſtrength to a ſpirit of party, which became very 
general. Beſides thoſe who were retained by great men, 


fraternities uſed to be formed of perſons concurring in the 


15 * Vid. ant. vol. II. 372. 
| | ſame 
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ſame ſentiments and views, who bound themſelves to ſup- CHAP. XVIE, 
port each other on all occaſions, and denoted their union TTY 
by ſimilarity of dreſs. Thus, the country every where 
abounded either with the adherents of great men, or ſo- 9 
cieties which were ready to become ſuch; and perſons of 
weight and influence could never want a ſet of determined 
followers to maintain and abet them in any public violence 

or dangerous ſcheme of ambition. 5 
Tuns confederacies became a terror to the govern- g 
ment, and were the occaſion of the fñlatutes of liveries paſ- 
ſed in this and the following reigns. The firſt of theſe is 
art. 1 Ric. II. 2. c. 7. which ordains, that no livery be 
given by any man for maintenance of quarrels and- other 
confederacies, upon pain of impriſonment and grievous 
pain to the king. This ſtatute ſpeaks of 2/quires, as well 
as others, being the ſort of people who uſed to be retained 
in this way. By ſtat. 16 Ric. II. c. 4. it was provided, 
that no yeoman, nor other of lower eſtate than an eſqurre, 
ſhould uſe or bear livery, called /ivery of company, of any 
lord, unleſs he was menial and familiar, and continually 
dwelling in the lord's houſe. There is no earlier men- — 
tion of an eſquire than in theſe acts; it ſeems to have 
been not a very high rank in the orders of ſociety, being 
only next above a yeoman d. As the giving of liveries 
was a matter in which the peace was principally intereſted, 
we find in ſtat. 20 Ric. II. c. 1. for enforcing the ſtatute 
of Northampton, and declaring lancegaies and armour to 5 
be unlawful, a clauſe ordaining that no lord, knight, nor | | 
other, ſhould go, or ride armed, by night or by day, nor 
bear pallet nor ſkull of iron, nor of other armour, except 
the king's officers and miniſters ; and moreover, that the 


% 
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à The Franklein, as deſcribed in as a wealthy farmer, or gentleman 
a cotemporary work, I mean Chau- farmer. Vid. Canterb, Tow the 
cer's Canterbury Tales, ſeems to have F ranklein's Tale, 
been a bigher order of yeomen; ſuch 
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CHAP. xvit, above ſtatutes of liverice and hats ſhould be obſeryed. 
rue cogniſance of theſe ſtatutes was firſt ſubmitted to 
—_ the Hog the juſtices of afliſe, and ed, to 
=_ _ that of the juſtices of the peace. 
 Oftheclegy, - NoTWiTHSTANDING the precarious authority which 
= [ 8 Richard held among his contending nobles, he maintain- 
= ed with firmneſs the oppoſition begun by Edward III. to 
| Clerical uſurpations e. New ſtatutes of proviſors were 
5 5 enacted; and while the independence of the national church 
| was vindicated, fome fteps were-taken towards preventing 
the bad effects of appropriations; ſome regulations were 
alſo made for the ſecurity of tythes, and the perſonal pri- 
vilege of elerks. We ſhall mention theſe proviſions 1 in the 
5 order in which they were made. | 
| Tux firſt act relating to the clergy was tat. 1 Ric. II. 
c. 3. which gave prelates and clerks an action of treſpaſs 
againſt purveyors to recover damages for a breach of any 
of the ſtatutes made in the laſt reign againſt thoſe oppreſ- 
ſors of the people ®,” This was, becauſe they could not by 
any of thoſe acts proceed criminally againſt purveyors. 
Complaint was made, that indictments uſed to be prefer- 
= | I red againſt prelates and clerks ſuing for their right in 
5 the ſpiritual court, and even againſt ſpiritual judges for 
i ; d 5 entertaĩning the ſuit; and under colour of ſuch indictments 
* | they uſed to be impriſoned, and otherwiſe vexed, till they 
9 entered into obligations and promiſes to deſiſt from their 
FR. ſuits. It was enacted by the ſame ſtatute, ch. 13. that 
id , 8 | | ſuch obligations ſhould be void; that the procurers of ſuch 
w_ | indictments, if the party was acquitted, ſhould be proſe- 
= cuted as directed by ſtat. Weſtm. 2. c. 12f. and that the 
W | Juſtices before whom the acquittal was, ſhould have 
| power to enquire of ſuch procurers, and puniſh them as 
theydeſerved. Again, it was provided by the following 
chapter of the ſame act, that where an action ou yu 
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taken and carried away was brought for tithes againſt a ' CHAP. XVII 
parfon, and: he pleaded that it was a matter of tithes be- "RO. 


longing to his church, the general averment ſhould not be 


taken without ſhewing ſpecially how they were his ** 


chattel. 


: Odeon was made in the laſt reign, of prieſts be- 
ing arreſted in church, and a general proviſion had been 
_ framed to prevent it sj but now it was more ſpecially or- 


dained, that any of the king's miniſters ſo doing ſhould be 


_ impriſoned, and pay a fine to the king, and compenſation 


to the party; only this was not to extend to clerks who 
held themſelves within churches or ſanQuaries by fraud or 
collufion. The perſons intitled to this privilege are thus 
deſcribed by the preamble of the ſtatute : Clerks in cathe- 
dral or other churches, or churchyards, and thoſe bearing 
the body of our Lord to ſick perſons... 
NoTwiTasTANDING the ſtatutes made in the laſt 
reign h to reſtrain the gifts of church-benefices to aliens, 


that practice ſtill continued; and, many livings being held 


by foreigners, all the ill conſequences following from non- 


reſidence were miſerably felt. A new act was now made 


to prevent, if poſſible, this irregular and deſtruQive prac- 


tice. It was enacted by ſtat. 3 Ric. II. c. 3. in the moſt 
explicit terms, that no one, without the licence of the 
king, ſhould receive procuracy, letter of attorney, ferm, 

or other adminiſtration of any benefice within the realm, 


from any perſon, except the king's liege ſubjeQs. As 


foreign incumbents could not manage the revenues of 
their benefices but by ſome of the above means, it was in- 


tended hereby to make them ever after unproduQive to 
the poſſeſſor. It was moreover ordained, that every one, 


who had accepted ſuch procuracy or adminiſtration from 
aliens, ſhould abandon it within forty days after pyblica- 


K Vid. ant, vol. II. 388. — h Vid, ant. vol. II. 379. 
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. CHAP. xvn. tion of this act. None were to convey money or other 


RICH, II. 


ner. 


things out of the realm for the uſe of ſuch alien incum- 


bents. If any was guilty of a breach of this act, he was 


to incur the penaltics of the ſtatute of proviſers, 27 Ed. III. 
by the proceſs ordained in that act; in addition to which 
proceſs it was now ordained, that ſhould the offenders be- 

out of the realm, and not beneficed, nor have any poſſeſſi- 
ons within the realm where they might be warned, then 
a writ ſhould be made in the chancery grounded upon this 


| ordinance, directed to the ſheriff of the county where they 


were born, returnable in one bench or the other; which 


_ writ was to iſſue at the king's ſuit. This writ was to 


command, that proclamation be made for them to appear 
at a certain day in the bench where the writ was returnable, 
at the diſtance of half a year, to anſwer the matters con- 


' tained in the writ 3 and, upon the return thereof, the 
juſtices were to proceed in the above form. It was alſo 


ordained, that no biſhop ſhould meddle with the benefice 
of ſuch alien, by ſequeſtration, or in any other man- 


Ir is faid, that the lords ſpiritual did not aſfent to this 


| ftatute ; which, it may be obſerved, is all through termed 
_. an ordinance. Indeed, the higher clergy were not much 


intereſted to ſuppreſs this practice; as they ſtill enjoyed 
their biſnopricks, and might have views at the court of 
Rome, which they would be very ready to promote by a 
connivance at practices ſo advantageous to the pope and 


his adherents. But though theſe pious prelates did not 


contribute their ſanction to a national proviſion for the 


maintenance of alms and piety, they were not aſhamed to 


palm upon the country an ordinance of their own fabricati- 
on, as a legiſlative aQ, though the conſent of the commons. 
was never taken. But this was a caſe in which their in- 
fluence and dignity were concerned, and where they did 


6 Vid, Cott. Abri. ad locum. 
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not think it wiſe to be over-ſcrupulous: The act alluded 
to is ſtat. 5 Ric. II. ſt. 2. c. 5. which was levelled at the 
followers of Wickliffe, who by their lives and doArines, as | 
well as by their numbers, had become a terror and re- 
proach to the higher orders of the church. Theſe peo- 
ple are deſcribed as perſons who went from town to town, 
under pretence of great holineſs, and without the licence 
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of the ordinary, or other authority, preaching daily in 


churches, churchyards, markets, fairs, and other open 
places, uttering in their ſermons hereſies and notorious 

errors. To give better colour to violent meaſures, it is 
added, that they preached divers matters of ſlander, to en- 


gender diſcord and diſſenſion between divers cllates of the 
realm. 


Tusk preachers had been frequently brought before 


the biſhops, but without their admonitions producing any 
effect. To make quick work, it was now ordained, that 
the king's commiſſions ſhould be directed to the ſheriffs 


and other officers, or other learned perſons, in purſuance, 


of certificates from the biſhops, to be made in the chancery 
from time to time, to arreſt all ſuch preachers, with their 


maintainers and abettors, and hold them in priſon till they 


would juſtify themſelves according to the law and reaſon 
of holy church. Thus was the ſecular power to be let 
looſe upon the followers of Wietliſfe, whenever it ſeemed 
| good or expedient to the biſhops. This proviſion was 
highly reſented by the commons; who in the next year 
declared, they-meant not to bind themſelves and their heirs 
to the prelates, any more than their anceſtors had done; 
and that they therefore never conſented to the law: it was 
accordingly revoked by the king k. 

Ix the ſeventh year of the king, the ſubject of alien- 
incumbents was again taken up; the ſtatute made in the 


> Cott, Abri. p. 285. C 52. 
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ue : XVII, third year was confirmed; and it was moreoret enaQed 
by: ſtat. 5 Ric. II. c. 12: that the proviſions of it ſhould 
extend to all aliens purchaſing, or who had purchaſed be- 
| nieſfices; and they were likewiſe to incur the penalties of 
; ſtat. 25 Ed. III. ftat. 5. C. 22. made againſt thoſe who 
purchaſed proviſions of abbies or priories. The king like- 
wiſe commanded all perſons to abſtain from praying of 
him licences for ſuch purchaſes. To facilitate the execu- 
tion of this and the former ſtatutes, it was the ſame year 
ordained !, that perſons againſt whom writs of præmunire 
facias were ſued m, and who were then out of the realm, 
or ſhould go out of the realm by the king's licence, if they 
were of good fame, might appear by attorney. 
| THEsE practices of the churchmen were purſued ſtill 
further by the legiſlature. In ſtat. 12 Ric. II. c. 15. it 
waSordained, that no liege-man ſhould go or ſend out of 
the realm, by licence or without (unleſs he had the ſpecial 
leave of the king himſelf), to provide or purchaſe for 
him a benefice ; and that any ſuch perſon ſhould be con- 
ſidered as out of the king's protection, and the preſenta- 
tion be void. Again, by ſtat. 13 Ric. II. ſtat. 2. c. 2. 
the ſtat. 25 Ed. III. ſt. 6. was confirmed"; and it was 
moreover enacted, that if any one accepted a benefice con- 
trary to that act, and was beyond ſea, he ſhould remain 
exiled-and baniſhed out of the realm for ever; and his 
lands and tenements, goods and chattels, forfeited to the 
king : : if within the realm, he was to leave it within fix 
weeks next after his acceptance, and remain baniſhed for 
ever; and any one receiving ſuch baniſhed perſon was to 
be puniſhed in the ſame manner. It was moreover pro- 
vided, if any one ſent or ſued to the court of Rome, where- 
by any thing was done contrary to this act; ſuch offender, 
if a prelate, ſhould forfeit one year's value of his temporal- 
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ſions not moycable, for a year; if any inferior perſon, he 


was to pay the value of the benefice for which ſuit was 
made, and be impriſoned for a year, But if any man 


brought or ſent within the realm, or within the king's power, 


any ſummons, ſentences, or excommunications againſt 
any one for the cauſe of making mation, aſſent, or execu- 


tion of the ſaid ſtatute of proviſors; he was to be taken, ar- 
reſted, and put in priſon 3 he was to forfeit his lands and 
tenements, goods and chattels, for ever, and moreover incur 


the pain of life and member. If any prelate made execu- 
tion of ſuch ſummons, his temporalties were to be taken 


into the king's hand, till due redreſs and correction was 
made therein ; and a perſon of leſs eftate was to be impri- 


% 


ſoned, and make fine and ranſom according to the diſcre- 


tion of the king's council o. 


Tux two laſt acts ſtruck deep into the papal an | 


and were viewed not without jealouſy by the biſhops, who 
were thus gradually withdrawn from the protection of the 
papal ſec, and left to the common courſe of the laws. To 


ſhew their apprehenſions on this ſubject in a way that 


would carry an appearance the leaſt offenſive, they preſerv- 
ed a ſilence reſpeAing themſelves, but ventured to diſcover 
great concern for the intereſt of the pope. ' Towards the 
cloſe of this parliament, we find that the archhiſhops of 


Canterbury and York for themſelves, and the whole clergy 


of their provinces, made their ſolemn proteſtation in open 


parliament, that they in no wiſe meant, nor would aſſent 


to any ſtatute or law made in reſtraint of the-pope's autho- 
rity, but would utterly withſtand the ſame ; which _ 
teſtation was at their deſire enrolled p. 


However, on another occaſion, the clergy aQed in 


conformity with the wiſhes of the commons, though with 
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CHAP. XVII, a reſervation of their opinion. This was at the paſſing of 

Menn fat. 16 Ric. II. c. 5. which ſubjected thoſe who purchaſed 

| bulls from Rome to a præmunire. The ſtatute is intro- 
duced by a long preamble, which ſtates, That all the lords, 
both ſpiritual and temporal, had been ſingly aſked in par- 
lament, whether they would fuppart the king 1 in maintain- 
ing his authority againſt the pope's bulls, which were pur- 
chaſed to prevent the execution of n paſſed in the 
er courts about advowſons. 

Tk temporal lords declared ſuch interference to "op a 
violation of the old eſtabliſhed law of the land; and the 
lords ſpiritual having made proteſtation that it was not their 
mind to deny nor affirm that the biſhop of Rome may not 
excommunicate biſhops, or make tranſlations of prelates, 

after the law of holy church (the doing this without the 
king's conſent being one of the grievances now complained 
of, and upon which, they had been queſtioned in the ſame 
manner as upon the other); they ſaid, that cenſures of ex- 
communication againſt any one for executing the proceſs. 
of the king's courts were againſt the king and his crown. 
It was therefore enaRed, that if any purchaſe or purſue, 
or cauſe to be purchaſed or purſued, in the court of Rome 
or elſewhere, any ſuch tranſlations, proceſſes, ſentences of 
 excommunication, bulls, inftruments, or any other thing 
againſt the king's crown and dignity 5 or receive, or make 
notification, or any other execution within the realm, or 
without; they, their notaries, procurators, maintainers, 
abettors, and counſellors, ſhould be put out of the king's 
| | protection; and their lands and tenements, goods and 
'f "= ' chattels, be forfeit to the king. Such offenders were to be 
| | attached, if they could be found, and brought before the 
king and his council ; or proceſs of premunire was to be 
1 | awarded, as in other caſes of proviſors, and of thoſe who 
© ſued in any court in = RO of the king s royal autho- 
. 
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power were repreſſed, it remained to provide for the inter- 
nal welfare of our own church, which could not be better | 
effected than by ſecuring a competent maintenance to the Vicarages. 
parochial clergy. The manner in which the clerical office  _ 
was diſcharged, and the ſtate of dependence and poverty 
in which the labouring part of the prieſthood were kept, 
through the practice of appropriations, particularly thoſe of 
the monaſteries, called aloud for the interpoſition of the 
legiflature. Penfions, which had been put under the ſole 
cdgniſance of the biſhops by ſtat. Articuli Cleri r, had there- 
by ſuffered ſome reſtraint ; and having been lately con- 
demned as uncanonical by a decree of Pope Clement the 
Third, the patrons of church-benefices were ſet upon 
practiſing more frequently the ſtratagem of appropriations. 
InsTEAD therefore of exacting arbitrary rents and pen- 
fions from the poor clergy whom they had preſented to be- 
nefices, they got into the habit of taking the whole profits 
of ſuch livings into their own hands, by licence te appro- 
priate ; and after that, they provided for the cure of the 
pariſh (being only a ſecondary concern) in ſome other way. 
'The monks who enjoyed ſuch appropriations, ſometimes | 
reſided on the cure, and officiated by turns: this they per- 
formed by ſome ſettled rotation among themſelves ; and as 
it was a burthen, the ſervice was not unfrequently impoſed 
as a penance. A duty diſcharged in this way was, on many 
pretences, ſhifted from one to another : theſe changes pro- 
duced intermiſſions and neglect in the paſtoral care, and 
occaſioned great ſcandal. As a remedy for this, the monks 
would depute ſome perſon to do the duty regularly, upon a 
ſcanty ſalary; and this was the conſtant practice with lay- 
patrons, as the only method by which they could ſerve the 
cure. The miſerable ſubſiſtence of theſe curates could not 
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fail of bringing their perſons and office into a degree of 


contempt. The biſhops had often interpoſed in order to 
correct theſe abuſes ; by degrees they reſtrained the monks 
from taking upon themſelves the cure of fouls, and obliged 
them to retain fit and able deputies, with competent ſala- 
ries annexed to their appointment. 'Theſe were called cu- 


rates, vicars, or capellans, according to the motos m 


vailing in different places. - | 
THE injunctions of the biſhops were at length anal 


by the legiſlature. An act was made in this reign, with a 


deſign of putting this inſtitution of vicars and curates upon 
a more permanent eſtabliſhment, and alſo to provide for a 
due application of ſuch portion of the profits of benefices, 
as was deſigned for alms and hoſpitality ; for it was enacted 
by ſtat. 15 Ric. II. c. 6. that in every licence to be made 
in the chancery for the appropriation of a pariſh-church, it 
ſhould be expreſly contained therein, that the dioceſan of 
the place upon the appropriation of ſuch church, ſhould 
ordain, according to the value of the church, a convenient 


ſum of money, to be diſtributed yearly, of the fruits and 


Mortmain, | 


profits thereof, to the poor pariſhioners, in aid of their 
living and ſuſtenance z and alſo, that the vic ar be well and 
ſufficiently endowed. The parliament went no further at 
preſent than to make this general injunction, which was 
more particularl y explained and enforced inthe next reign. 
Brok ve diſmiſs the ſubjeQ of the clergy and of cle- 
rical poſſeſſions, it will be proper to take notice of a new 
ſtatute of mortmain enacted in this reign. The ingenuity 


of the eccleſfiaſtics was ſtill employed in deviſing methods 
to evade the reſtraints of the mortmain-aa *. One of their 


contrivances was to conſecrate land, as for a burying- 


ground; and under that pretence they purchaſed conſidera- 
ble property in mortmain. This uſed to he done without 


the licence of the king or chief lords, . by authority 


s Vid, ant. vol, 11, 154. 


. 


E N 0 . 18H L AW. 
of bulls from Rome. As this was 2 ſort of device which 


ſeemed to be within the terms arte vel ingenio of the ſta- 
tute of mortmain, the parliament, by ſtat. 15 Ric. II. c. 5. 


declared it ſo to be, as likewiſe the purchaſe of lands to the 
uſe of religious perſons. This act alſo declared, that the 


ſtatute of mortmain ſhould be extended to lands, tenements, 


fees, advowſons, and other poſſeſſions, purchaſed to the 
uſe of guilds and fraternities. Moreover, becauſe mayors, 
bailiffs, and the commonalty of cities, boroughs, and other 
towns, which have a perpetual commonalty, and others 


that have offices perpetual, were as perpetual as religious | 


inſtitutions 3 it was declared, that any purchaſes by them, 
or to their uſe, ſhould be within the ſtatute of mortmain. 
Thus was the jealouſy originally excited by the wealth of 
the clergy felt in reſpe& to lay corporations, which were, 
therefore, now ſubjected to the ſame reſtraints in making 
purchaſes of lands and tenements. 


ANOTHER device practiſed by ecclefiaſtics, was to get 


their villains to marry free women who had inheritances, 
ſo that the lands might come to their hands by the right 
which the lord had over the property of his villain. The 
commons, in the 17th year, petitioned againſt this contri- 
vance : the anſwer given was, that ſufficient remedy was 
provided by the ſtatute * 3 meaning, probably, the words 
arte vel ingenio in the ſtatute of mortmain; which, how- 
ever, had been already found ineffectual in other inſtances 
that appeared intitled to the ſame conſtruction. 

Tux ſtatutes of labourers, made in the laſt reign, were 
confirmed, and further regulations were made on this ſub- 
jet. The lower orders of people were, in conſideration 
of law, divided into ſervants, labourers, artificers, and 


beggars ; and different regulations were provided for them, 


as they came under one or other of theſe deſcriptions. 
One great point in the policy of managing ſervants and 


* Cott, Abri. p. 355.5 32, 


labourers, 
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place. It was enaQed, by ſtat. 12 Ric. II. c. 3. that no 
ſervant (either man or woman) ſhould depart at the end of 


his ſervice out of the hundred, rape, or wapentake where 


he dwelt, to ſerve or dwell elſewhere, unleſs he brought a 
letter patent, containing the <cauſe of his going, and the 
time of his return, if he was to return, under the king” "2 
ſeal ; for which purpoſe a ſeal was to be in the keeping of 
ſome good man of the hundred, city, or borough, at the 


_ diſcretion of the juſtices ; and a ſervant or labourer found 


wandering without ſuch letter was to be put in the ſtocks, 


and there kept till he had found ſurety to return to his ſer- 
vice, or to ſerve or labour in the town from whence he 
eame. Perſons receiving ſuch wanderer not having a let- 
ter, were to be fined by the juſtices, if they harboured him 


more than one night. 
 ARrTIFICERsS, and perſons of myſteries that were not | 
very needful, were to be compelled to work at harveſt- time. 


| The wages of labourerst in agriculture were fixed by ſta- 


tute ; and thoſe giving or taking more were ſubjected to 
the penalty of paying the value of what they gave or took 
beyond the ſtated wages: for the third offence, the taker, 
if he had not wherewith to pay, was to be impriſoned for 
forty days. In order that there might always be hands to 


do country work, it was ordained u, that all men and wo- 


men who had been uſed to labour at the plough and cart, 
or other ſervice or labour in huſbandry, till they were twelve 


years of age, ſhould abide at the ſame without being put 


to any myſtery or handicraft ; and all covenants of appren- 
ticeſhip to the contrary were declared void. 
To prevent diſorders, it was ordained x, that no fervant, 


labourer, nor artificer, ſhould carry a ſword, buckler, or 


dagger, under pain of forfeiting the ſame, except in time 


Ss. vg. C6 


of 


ENGLISH LAW. 
of war, or when travelling with their maſters 3 but they 
might have bows and arrows, and uſe them on Sundays and _ 


boly-days. They were required to leave all playing at ten- 


nis or football, and other games called quoits, dice, caſting 
of the ſtone kails, and other ſuch importune games. All of- 
fenders againſt this ſtatute might be arreſted by ſheriffs, 
mayors, bailiffs, and conſtables, and their arms taken 
away. This is the firſt ſtatute that prohibited any ſort of 
games and diverſions. 

Tus far of ſervants, een and artificegs, being 
the induſtrious part of the lower claſs of nol! Sls © 
to beggars. It was enacted y, that perſons who went beg- 
- ging, and were able to ſerve or labour, ſhould be treated as 
thoſe that departed out of the hundred without letters teſ- 
timonial ; and beggars impotent to ſerve, were to abide in 
the cities and towns where they were dwelling at the time 
of the proclamation of this ſtatute, If ſuch towns were 
not able to provide for them, they were then to withdraw 
themſelves to other towns within the hundred, or to towns 
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where they were born, and there continue Gm their | 


lives. 
Tus we find no eine proviſion PU the poor, than 


begging within a certain diſtrict. This idea or proviſion 


might be encouraged by the plan on which church bene- 
fices and religious houſes were bound to diſpoſe of part of 
their incomes. A certain portion of every living was for 
the maintenance of alms and hoſpitality, the proper diſpo- 
ſal of which, we have ſeen, was ſecured by a ſtatute in 
this reign ; and the gates of religious houſes were daily 
attended by troops of beggars, who received a regular do- 
nation of food, and ſometimes of money. Theſe inſtitu- 


tions, no doubt, contributed to increaſe the number of idle 
beggars,” and made it neceſſary for the legiſlature to obC- 


7 Ch. 7. + Vid. ant, 168, 


ſerve 
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* a diſtinction between thoſe who were able t to ſerve 
and labour, and thoſe who were impotent. 

Tas concluſion of this act makes mention of two very 
remarkable ſorts of beggars, which are worthy of obſerva- 


tion, as they mark, in a particular way, the manners of 


the times. It enacts, that all thoſe who go in pilgrimages 
as beggars, and are able to travel, ſhall be treated in the 
ſame manner as ſervants and labourers, if they have no 
teſtimonial of their pilgrimage under the great ſeal ; and 


that /chylars of the univerſity who went begging in that 
_ manner: ſhould have letters teſtimonial of the chancellor, 


under the penalty of being treated in the ſame manner. 
The going on pilgrimages is mentioned, more than once, 
in the ſtatutes of this time, as a diſſolute cuſtom in all ſorts 


of perſons, and was particularly ſo when made a e 
for beggars wandering about the country. „ 


AxorkER ſet of wandering beggars were perſons re- 


turning or pretending to be returning to their own houſes 


from abroad. It was required z, that all ſuch perſons 
ſhould have letters teſtimonial of their captains, or of the 
mayors or bailiffs where they arrived; and the mayors and 


; bailiffs were to inquire of them where and with whom 


they had lived, and where they had dwelt in England; 
and then make them letters patent under the ſeal of their 
office, teſtifying the day of their arrival, and where they 
had been, according to their own account. - 'The mayors 

and bailiffs were to cauſe them to ſwear that they would hold 
their right way towards their country, except they had 
letters patent under the great ſcal to do otherwiſe. If any 

ſach perſon was found travelling without his teſtimonial, 

he was to be treated in the manner in which ſervants and | 
labourers were. Thus were vagabonds to be paſſed to their 
own home. In the above regulations we ſee the firſt out- 
line of our preſent ſyſtem of poor laws : the courſe here 


* Ch, 8. 


traced 


ENGLISH LAW. 
- traced out was amended and correQed by ſubſequent ſta» 


defects, till the whole was reconſidered in the reign of 
Queen Elizabeth, and after ſome alteration and improve- 
ment was thrown into one principal ſtatute . 

THERE was an alteration made in one of the above 
acts, by ſtat. 13 Ric. IL c. 8. Upon confideration it was 


thought adviſcable not to let the rate of wages continue 
as fixed by that ſtatute, which, by the alteration, in the 


prices of proviſions, might become very hard and inade- 
quate 5 and therefore by this new act, the juſtices in their 
ſeſſions between Eafter and St. Michael were to make pro- 


clamation, according to the dearth of victuals, how much 


every maſon, carpenter, titer, and other craftſman, work- 
men, and other labourers, ſhould take by the day, as well 
in harveſt as in other parts of the year. 


HavinG diſpoſed of the ſtatutes of a miſcellaneous na- 


ture, we come now to thoſe on private right, and the ad- 
miniſtration of juſtice. The ſtatute made in the laſt yeat 
of Edward III. b againſt fraudulent gifts of lands and goods 
to avoid the executions of creditors, was followed up by 
two others of a ſimilar nature, enacted in the firſt two 
years of this king. The ſtat. 1 Ric. II. ſt. 2. c. 9. went 


further, and aimed at theſe colluſive tranſaQions, when 


practiſed for other purpoſes than defrauding creditors, It 
was complained, that many people having right and title 
to lands, tenements, and rents, and alſo to perſonal ac- 
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Of pernors of 
profits & uſes, 


tions, were delayed of their rights and their actions, be- 


cauſe the occupiers and defendants commonly made gifts 
and feoffments of their lands and tenements in queſtion, 
and of their chattels, to lords and other great men of the 
realm againſt whom the claimants dared not make ſuit. 


That i is, 5 Eliz. to which may be about vagabonds. 
added the ſtatute of the ſame reign * Vid, ant, vol, II. 401. 


Again, 
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Again, many diſſeiſins were committed; and immediately 


the diſſeiſors made alienations and feoffments, ſometimes 


to lords and great men of the realm, to have maintenance; 
and ſometimes to perſons whoſe names were wholly un- 


known to the diſſeiſees, in order to delay them from their 


recovery. To move theſe miſchiefs, it was ordained, in 


\ the firſt caſe, that ſuch feoffments and gifts of lands and 


goods ſhould be void; and, in the ſecond caſe, that the 


diſſeiſees ſhould have their recovery againſt the firſt diſ- 
ſeiſors, as well of the lands and tenements as of their 
double damages, without having regard to ſuch aliena- 
tions, ſo that the diſſeiſees commenced their ſuits within 
a year next aſter the diſſeiſin. 


. This was to hold in every 
plea of land where feoffments were made by fraud and 


colluſion, ſo as recovery might be had againſt the firſt fe- 
offor; tho? this was to be underſtood where ſuch feoffors 
took the profits. 


Wu x perſons making ſuch feigned gifts withdrew i into 
privileged places, and there continued taking the profits of 
their lands and goods, it was enacted, by ſtat. 2 Ric. II. 
ſt. 2. c. 3. in all caſes of debt, that after the capias was 


awarded, and the ſheriff returned that he had not taken 


the defendant, becauſe he had fled to a privileged place, 
another writ ſhould iſſue, commanding proclamation to be 
openly made at the gate of the place, by five weeks conti- 
nually, once a week, admoniſhing the party to appear at a 
certain day before the juſtices, to anſwer to the plaintiff ; 
and if the party came not in perſon, or by attorney, judg- 


ment was to be had againſt him for the ſum in demand, 


and, after the colluſion and fraud proved, execution levied 
of ſuch lands and goods as he had out of the privileged 


place. 


TxEsE gifts of lands, which are termed colluſive and 


fraudulent, were a modification of real property that was 
now growing very common, and was better known after- 


wards under the title of gifts to a uſe. The legal poſſeſ- 
hon of land by one man while another enjoyed the profits, 
| ſeems 


ſeems to hn "RIM not unknown 4 this reign; Sd CHAP. XVII, 
— — 


it was not till lately that it had become common, and be- 
gun to undergo ſome diſcuſſion. The idea upon which 
they made this diviſion between the land and the profit, 
was that of raiſing a iruft ; ; namely, when a man would 
confide in the conſcience of another with more ſecurity 
than in his own poſſeſſion. This was likely enough to 
happen at all times and in all places, and muſt be re- 
cogniſed more or leſs by all ſyſtems of law. There is 
mention of ſuch uſes very early in our juridical hiſtory, 
When an anceſtor infeoffed his © eldeſt ſon, in order to 
avoid the claim of guardianſhip, he, no doubt, retained 
to himſelf a right to the profits during his life : but when 
the effect of ſuch feoffments was taken away by the ſta- 


. tute of Marlbridge, ſuch uſes were no longer reſorted to, 


or thought of. It became an opinion in later times than 


thoſe of which we are writing 9, that after the ſtatute of 
Quia emptores, if a feoffment was made without conſi - 


deration, the uſe reſulted to the feoffor; and therefore, 
that the origin of uſes is to be aſcribed to that period. 
Bur, without ſtraining the fancy after conjectures, 
there are ſome authentic notices of an early period clearly 
evincing, that land might be in the ſeiſin of one perſon, 
uhile a right to the emoluments was in another. To ſay 
nothing of the ſtatute of Kilkenny © made in the reign of 
Edward II. in which act there is mention of ſuch ſecret 
feoffments in Ireland, we find, in the 8th year of Ed. III. 


a caſe in our books, where, a fine being levied by con- 


ſent,” the entry of the conuſee was ſaid to be en auter 


droit f. Towards the cloſe of that reign, we find ano- 


ther where the feoffees were ſued by a petition to the 
king 8. In the ad year of Richard II. there is a caſe in 
parliament, which fully ſhews the manner and cireum- 


« Vid. ant. vol, II. 62. t 8 Af. 


1 Tempore Hen. VIII. © Bro. Feaf. al uſe, g. 
© Vid. the Iriſh Statutes. 
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CHAP. xvn. fances of theſe gifts. It there appears, that Edward m. 
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Richard II. 


infeoffed the duke of Lancaſter and others in fee by deed, 
and cauſed livery of ſeiſin to be made without any condition 
whatſoever, Long after, the king, by verbal declaration, 
prayed the feoffees, that they would, out of the lands, 
Provide for the friars of Langley, and certain other reli- 
gious perſons. It was now demanded, in full parliament, 
of all the judges and king's ſerjeants, whether ſuch ſubſe- 
quent charge to the feoffees ſhould be adjudged by law a 


condition, and ſo make the feoffment conditional : and they 


were of opinion, that as nothing was ſaid before, nor at 
the time of the gift, nor yet upon the livery, the 


king's requeſt afterwards could not make a condition h. 


Other examples there are of ſuch gifts, and a declaration 

to apply the produce of them to other purpoſes than the 
intereſt of feoffees, and they are-invariably conſidered as 
conditions, and in that light and no wall were e 
ed to be good or bad i. 

Auen theſe inſtances, to conteſt for the origin of 
uſes 1s diſputing for words. Whether they were called 
conditional enfeoffments, entries en auter droit, or the like, 
the thing was certainly underſtood before the time of 
But the ſtat. 50 Edw. III. which fays, that 
lands fo colluſively given ſhould be liabte to the execution 
of creditors, if they took the profits, by that phraſe ſeems = 
to come nearer. to the proper idea of a uſe, as ſince un- 
derſtood, than any thing before in the annals of the law. 
The earlieſt mention of this kind of property, under the 
name of à uſe, is in the reign of Richard II. when there is 
the firſt evidence that the words ad opus et uſum got into 
deeds and aſſurances of land k. We alſo find in the ſta- 
tute of proviſors, 7 Ric. II. cap. 12. the term «ſe; and in 
the ſtatute of mortmain, 15 Ric. II. c. 5. the poſſeſſion of 


* Catt. Abri. p. 169. by 26. 


* Bacon's Reading on the Statute 
i Idid. p. 185. n ' 


of Uſes, 
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land to 1550 uſe of another, is rockin of in the ſame lan- CHAP. xvn. 


guage that was ever after held on this ſubject. 5 

AN uſe, as now underſtood, was when a man infeoffed 
another to the uſe of himſelf, or of a third perſon : in this 
caſe, while the feoffee was ſeiſed of the land, the feoffor, 
or third perſon, was ſciſed of the uſe. The motives for 
throwing property into this ſhape were many and powerful. 
A perſon conſcious that his land was liable to forfeiture for 


any crime, or to the burthen of ſome legal charge, might 


rid himſelf of both by diſpoſing of his land to another who 
was in a better condition than himſelf. In the mean time, 
by reſerving to himlelf only the uſe of it, he had property 
that was not liable to the like hazard and incumbrance. 
This invention is by ſome attributed to the ecclefiaſtics, 
who practiſed it to evade the ſtatute of mortmain. It might 


be argued, that the prohibition to take land was no prohibi- 
tion to take the uſe of i it: when, therefore, an alienation in 
mortmain was deſigned, it was adviſed to infeoff ſome per- 


ſon to the uſe of the religious perſons intended to be bene- 
fited, who thereby became ſeiſed of the uſe. Whether the 
churchmen were the firſt who ſuggeſted the idea of divid- 
ing the profits from the land, it is certain that the term uſe 
(as far as we can judge from the ſtatute book) was firſt ap- 
plied to their tranſactions, as appears by the ſtatutes before- 
mentioned concerning proviſors and mortmain i. If this 
was the origin of uſes, many reaſons concurred for adapt- 
ing the device; reaſons of more common and frequent ap- 
plication than alienations in mortmain. Beſides thoſe of 
forfeitures and legal liens, the power of deviſing a uſe by 
will, at a time when the owner had not the ſame power 
over his land, contributed, perhaps, more than any other 
conſideration to make this ſort of property defirable. 
Tr1s diſpoſition of property, though a novelty in the 
law, was not incompatible with any known rule. If a 


1 Vid, ant. 168, 
Vor. III. | | N + per- 
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chr. xvn. perſon feiſed of land might give it in one way, there was 
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no reaſon why he might not give it in another. Conform- 


ably with ſuch general principles of equity; theſe gifts, 


though not capable of being enforced by any common-law 


proceſs, ſeemed, equally with many other queſtions, to 
deſerve the cogniſance of the ſupreme tribunal of the king- 


dom; and they were accordingly entertained by - parlia- 
ment on petition exhibited to the king. While uſes were 


created merely as a mode of ordering property more ſuit- 
able to the views of the owner than a conveyance at com- 
mon law, they were intitled to the equitable conſideration 
they received from the parliament. But we have 5 
ſhewn, that they were reſorted to for other purpoſes : : 

debtor, in the agony of ſome preſſing occaſion, er 


transfer his property in this manner, in order to avoid 


the proceſs of the law. In ſuch inſtances, à »ſe became a 
fraudulent and colluſive tranſaction; and the legiſlature 
provided a remedy againſt the effect of it by the ſtatute 
50 Ed. III. and the two ſtatutes of this reign before men- 
tioned ®, When @ uſe was reſorted to as a medium by 
which land could be conveyed to a religious houſe, it was 


tranſacted with more deliberation as well as more ſecrecy 
than in the former caſe ; and the injury, if any, was more 


remote than that of withdrawing propeny from the imme- 
diate execution of creditors. 

Ir was not therefore till the 15th year of this reign, that 
the legiſlature impoſed any reſtraint upon ſuch gifts ; and 


then a ſtatute of mortmain was made, adapted to this new 


modification of property. It was enacted n, that all thoſe 
who were poſſeſſed by feoffment, or other manner, 10 the 
he of religious people, or other ſpiritual perſons, of lands, 
and tenemente, fees, adyowfons, or any other manner of 
poſſeſſion to amortiſe them, and whereof the ſaid religious 


and ſpiritual perſons took the profits, ſhould cauſe them to be 


Vid. ant. vol. II. 401; and ant. Ch. 5. 


. 


# 
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ampetiſed within a certain time by the licence of the king 
and lords, or elſe alien them to ſome other uſe 3 and all 
future purchaſes in that way were to be conſidered as 


within the ſtatute of mortmain. Such was the progreſs 
of this new ſpecies of property, and this was all the notice 


that had hitherto been taken of it by the legiſlature. On. 
THe title to dower was conſiderably affected by a ſtatute 


made in this reign concerning raviſbment (which meant 


no more than what has ſince been called ſtealing) of wo- 


m 

CHAP. XVII. 
— 
Rich. M. 


men. The ſtat. 6 Ric. II. |. 1. c. 6. ſays, that the ra- 


viſhment of ladies and the daughters of noblemen, and 


other women, in every part of the realm, was now more 


take away part of the temptation to theſe outrages, it was 


the raviſher, both the raviſher and raviſhed ſhould be ipſo 
facto diſabled from claiming any inheritance, dower, or 
joint-feoffment after the death of the huſband, or anceſtor 3 
and that the next of blood to the raviſher or raviſhed ſhould 


have title immediately after the rape to enter upon the 
raviſher or raviſhed, and hold the land. The huſbands or 
fathers of ſuch women might ſue the raviſhers, and have 
judgment of life and member, notwithſtanding the wo- 
men afterwards conſented to ſuch raviſhers, and the defen- 
dant was not to be permitted to wage battel, but the truth 


was to be tried by the country. | 
Wi come now to ſuch ftatutes as relate to che admini- 
ſtration of juſtice. The judicature of the parliament, and 


violent and more frequent than had formerly been. To 


enaQted, that whenever ſuch ladies, daughters, and other 
women, were raviſhed, and, after ſuch rape, conſented to 


Jadicature of 
the council. 


even of the council, was exerciſed in all its amplitude, 


notwithſtanding the attempts made in the laſt reign to 
draw all cauſes and queſtions from both, and-particularly 
from the latter, to the deciſion of the common law 9. The 

3 . vid. ant. vol. II. 414. 
Na ſtatutes 
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CHAP. xvn. ftatntes then made reſpecting the council, ſeein not to 
| have been obſerved with ſuch ſtrictneſs; for through the 
whole of this reign ſimilar complaints were repeatedly pre- 
ferred to parliament. In the firſt year of Richard II. it 
was prayed, that no ſuits between parties ſhould be ended 
before any lords or other of the council, but before the 
juſtices only p. In the following year it was prayed, that 
no man ſhould anſwer before the council, by writ or other- 
_ wile, concerning his freehold, but only at the common 
law: to which it was anſwered, that no man ſhould be 
forced to anſwer finally there, on ſuch matters; though all 
perſons ſhould be obliged to anſwer before the council con- 
cerning oppreſſions a. Thus, a limit ſeemed to be fixed 
to the juriſdiction of the council, by allowing it to enter- 
tain all ſorts of ſuits commenced originally there by com- 
plaint or otherwiſe; but inſtead of determining finally, 
to refer them, as it ſhould ſeem proper, according to the 
ſubje& of debate, to the different courts of common law. 
This had been the practice in the daſt reign r, and we find 
inſtances of it continually in n in all ſorts of queſtions 
that could ariſe upon property *. Beſides the buſineſs that 
would perpetually engage the council, when it acted in 
this manner, as ancillary to the judicial determinations of 
the courts of law, it was laid down by parliament, that 
oppreſſions might be determined there finally ; and in all 
times, particularly thoſe of diſorder and change, number- 
leſs are the cauſes which the council might draw to itſelf 
under the idea of oppreſſions ; many matters of diſpute be- 
tween man and man being liable to that conſtruction. 
For the diſpatch of all this buſineſs, we have ſeen, that 
a regular ſtanding council was eſtabliſned towards the 
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» Cott, Abri. p 162. $ 87. @ Cott. Ali. p. 176. 8 34, 39.4 


1 Ibid, p. 27. 49. a ſſim. 
Vid. ant. vol. II. 408. . 
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the king had about him by 'the old conſtitution. The HA xv 
confirmation of this appointment was more than once n 


prayed by the commons in this reign : they petitioned the 
king that he would diſcharge the great council of lords; 


and appoint about him a ſtanding council, conſiſting of 
the great officers, as the chancellor, treaſurer, keeper of 
the privy ſeal, the chief 'chamberlain, the ſteward of the 
houſhold, and the like t. It ſhould ſeem, that this was at 


length complied with, and that the ſummoning of the 
great council became leſs frequent; while the ſtanding 


council gradually aſſumed judicial powers of a very exten- 


five nature, equal to thoſe exerciſed by the great council 
of lords. Queſtions, both of a civil and criminal import, 


were brought before the council, as a regular part of the 
judicial eſtabliſhment of the kingdom. Beſides the original 


commencement of ſuits, the judges uſed to adjourn cauſes 
before the council, if any doubt or difficulty occurred, as 
they uſed in former reigns to adjourn them into parlia- 
ment u. Probably the appointment directed to be made by 


ſtat. 14 Ed. III. of certain lords and bifhops to decide ſuch 


adjourned eauſes, was not kept up; and ſuch enquiries 
being therefore excluded from the parliament, the council 
was the only ſuperior court that remained for judicial in- 

formation of that ſort *. - It was not this part of the juriſ- 
diction of the council, but the former, that continued to 

raiſe jealouſies. Theſe at length occaſioned the following 
tat. 17 Rie. II. e. 6. for the ſuppreſſion at leaſt of all falſe 


ſuggeſtions : the chancellor was thereby authoriſed, upon 


any ſuggeſtion being found, and proved untrue, to 


award damages e to his diſeretion to the perſon 
injured. | 


Tae parliament ſtill continued to determine eauſes, 
brought before them upon petition, as in the former reign, 


8 cott. / Abri. 5. 183. 12. u Vid. ant. . II. 412, 413. 
177 II. * Cott, Abri. p. 282. 917. 
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_ CHAP. xvn. while their criminal judicature maintainedall the Ae 


RICH. II. 


it ever poſſeſſed. Indeed, there is no period of our hiſtory 


in which the criminal judicature of parliament was called 
forth into action ſa frequently; nor was this confined to 
the perſons of peers, but commoners were equally. ſub- 


ject to this ſupreme court, notwithſtanding. the proteſta- 


tion of the lords at the beginning of the former reign ?. 
The modes of proceeding being various, and none of 


them quite conſonant to our preſent ideas upon this ſub- 


ject, it may be acceptable to the reader to give a fort be 


report of ſome trials of this kind. 


To begin with the enquiry inſtituted au Alice Piers: 
This lady was brought before the lords, where Sir Richard 
Le Scrope, ſteward of the houſhold, at the command of 
the prelates and lords, recited in her preſence an ordinance, 
which it ſeems had been made in the 5eth Ed. III. declar- 
ing, that no woman, eſpecially Alice Piers, ſhould. pro- 


4 ſecuteany thing in the king's court by way of maintenance, | 
under penalty of forfeiture, and baniſhment out of the 


kingdom. The ſteward. informed the lords; that ſhe had 
incurred this penalty, and, to ſupport the charge, mention- 
ed. two inſtances where ſhe. had uſed her interceſſion with 


the late king, reſpeRing ſome appointment in the. ſtate, 


The facts adduced ſeem, hardly within the meaning of the 
ordinance : however, they were held breaches of it; and 
accordingly; without calling any witneſs to prove what 
had been alledged,, he demanded of her what ſhe could ſay 
to clear herſelf. She ſaid, ſhe was not guilty, and offered 
to produce witneſſes who would diſprove the charge. A 


day was aſſigned for the examination of theſe witneſſes ; | 


when, after they had depoſed upon oath what they knew 
of the tranſaQion, twelve other perſons were called in, 
who were moſt of them witneſſes, ſays Tyrrell; and they, 


* 


7 Vid, ant, vol. u. 412, 413, 
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in the nature of a jury or inqueſt, being ſworn, and charg- CHAP. XVII, 
ed to ſpeak the truth, whether the ſaid Alice was guilty or on 


not, found her guilty 2. This was a mixed and very ſin- 
gular proceeding. It was the trial of a commoner before 
the lords, by the verdiQ of a jury. This, though warrant- 
ed by a ſimilar, proceeding in the former reign a, appears 


more ſi ngular than the putting her upon her defence, with- 


out calling a witneſs to prove the charge. 

THE method of proſecuting by impeachment, which had 
been firſt exerciſed againſt. the lord Latimer in the laſt 
reign, was purſued in the reign of Richard II. In the 
ioth year of this king, an impeachment was preferred 


againſt the chancellor Michael de la Pole, at the inſtiga- 


tion of the duke of Glouceſter, who at that time had the 
| houſe of commons at his devotion. In the 20th of the 
ſame reign, the commons nn the archbiſhop of 
Canterbury. 


THERE was a fierceneſs diſcoverable i in all the proceed- | 


ings of Glouceſter, and the confederate lords, againſt the 
king's favourites: yet as ſome of theſe purport to be ju- 


dicial enquiries, they muſt be taken as ſpecimens of pro- 
cceding in criminal proſecutions, and as ſuch deſerve our 
notice. When the five lords appealed the archbiſhop of 


York, the duke of Ireland, Michael de la Pole earl of 
Suffolk, Robert Treſilian, pri Sir Nicholas Bramber, of 
high-treaſon, they offered to prove their accuſation in the 
old way; they threw down their gloves, proteſting on their 
oaths to proſecute the charge by battel: but the king re- 
ferred it to the next parliament, and there it was reſolved 
that battel lay not in that caſe. Afterwards, articles were 
exhibited in writing to the number of thirty-nine, in 


many of which thoſe perſons were charged with accroach- 
ing royal power : the accuſed were ſummoned, but not 


* Tyrr, Hiſt, vol, Il. 834. Vid. ant. vol. II. 413. 
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CHAP. XVII. appearing, their default was recorded : the judgment, how- 


RICH, II. 


ever, was deferred till the king and lords had adviſed upon 
the articles b. 

In the mean time the . ſerjeants, and others, 
learned in the common and civil law, were directed to ad- 
viſe the lords how to proceed in this appeal e. Their an- 
ſwer to the lords was, that the appeal was not made, nor 
brought, as the one laæu or the other required. Upon this an- 
ſwer the lords entered into deliberation, and then declared, 
that in ſo high a crime as that laid in this appeal, 'which 


touched the perſon of the king and the eſtates of the realm, 


and was perpetrated by perſons who were peers, as well as 
by others, the cauſe could not be tried any where but in par- 
liament, nor by any law but that of parliament, and that 
it ſhould be done in this caſe by the aſſent of the king, by 
the award of parliament ';' ſince the proceſs of inferior 
courts was only as they were intruſted with the execution 
of the antient laws and cuſtoms of the realm, and the or- 
dinances and eſtabliſhments of parliament 3 and they de- 
clared that this appeal was well brought. 

| ACCORDINGLY, upon the default of the firſt four de- 
fendants, they were adjudged guilty of the treaſons and 
other crimes in the accuſation charged. Sir Nicholas 
Bramber, being the only one of them in cuſtody, was 
brought before the lords: he there waged his battel, which 
was refuſed him ; and though the lords ſaid they would take 
due care by all ways to inform their conſciences of 
the matter of the accuſation, there ſeems to have been 


| nothing ſtated by way of proof. It 1 is indeed ſaid, that 


divers companies came from London to aggravate the 
charge; ; but this ſounds more like a popular clamour than 
an examination of legal evidence. However, upon this, the 


, * Stat. Tri. vol. J. 3 2 Ibid, 11. 
knight, 


ENGLISH LAW. | 


night, not having an anſwer to, wakes: was adjudged CHAP. xvn. 


guilty, as were all the others. 


As this proſecution was called an —_ ind nudes | 


that name aſſumed the pretence of a legal proceeding, we 
are more ſtruck with any irregularity in it, particularly 


with the decifive manner in which the lords over-ruled all 


attempts to reduce it to the order of the common law. 
The impeachment | exhibited by the commons againſt 
the judges, being a proſecution entirely parliamentary, 
was more unqueſtionably, according to the opinion juſt 


given by the lords, exempt from the rules of the common 


law, and to be judged of only by the law of parliament; 


a diſtinction which, we find, in thoſe days made ſome 
difference as to the probability of the party: being come | 


ted or convicted. 

Tux proceedings againſt the judges wuſt therefore be 
explained by the parliamentary law of thoſe times. They 
were all, except Skipꝛuith and Treſilian d, arreſted upon 
their ſeats in Weſtminſter hall, on a charge of high- trea- 


ſon, in giving anſwers to queſtions propounded to them 


by the king; which queſtions tended to calumniate and 


deſtroy the ſupreme authority that had been conferred on 


certain lords by « commiſſion from the king, and confirm- 
ed in parliament. They were all adjudged guilty of 


| treaſon, and, tho' their lives were ſpared, they were oblig- 


ed to ſubmit to baniſhment e. 


Tnus much of theſe famous proceedings againſt Ri- 


chard's favourites and miniſters. During the ſame reign, 


there were other proſecutions of great men, which ſerve : 


to illuſtrate the criminal proceedings of parliament in 
thoſe times. 


4 Stat. Tri, vol. J. 5. | » Ibid, vol. I. 14. 
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HISTORY OF THE 


Tux appeal brought againſt Richard's old enemies, 
Glouceſter, Arundel, and Warwick, is related in this 
manner: In the great hall of Nottingham caſtle, the 
king then fitting with the crown on his head, ſeven lords 
appeared, who exhibited a bill of appeal of treaſon : this 
was read, and then, by the advice of the lords, and thoſe 
of the council about the king, the lords accuſed had a 


day given them to appear in the next parliament. The 


principal charge againſt theſe lords was, the accroaching / 
royal power, in the tranſaction which happened in the 


loth of Richard II. and is to be found in all the hiſtories 


of thoſe times. Of theſe offenders, Glouceſter was mur- 
dered abroad, and the other two pleaded the king's par- 


don ; which plea was over-ruled, becauſe the pardons had 


been avoided by a late ſtatute z ſentence, therefore, was 
paſſed upon them, at the prayer of the appellants, without 
proving the charge: the ſentence was pronounced by the 
duke of Lancaſter, lord ſteward, by the command of the 
king, the lords temporal, and the procurators for the pre- 
lates and clergy; an appointment which had been deviſcd 
Jud about this time. 

Tux appeal between the dukes of Hereford and Nor- 
folk is the moſt ſingular judicial proceeding (if it can be 
called one) within this period. In the 21ſt of Richard II. 
the day before the parliament ended, the duke of Hereford 


came before the king, and preſented him with a ſehedule, 
containing the ſubſtance of an accuſation, of which he 


had before given the king ſome intimation, againſt the 
duke of Norfolk: it related to ſome diſreſpectful words 


ſpoken by that nobleman againſt the king's perſon and go- 


vernment f. This being read before the king and lords, 


the next day (being the laſt of the parliament) it was or- 
. dained by the king, with the aſſent of the eſtates, that 


* Tyrr, vol. III. 984. | 


this 
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this matter ſhould be determined by the advice and diſcre- CHAP. XVI. 


tion of the king, and the committee which had already RICH, I, 


been appointed by the parliament to repreſent the legiſla- 
ture, with all its authority, and to continue to diſpatch 
ſuch matters as were left unſi nine by the parliament. 
Arrzxwakps the king und the committee agreed, 
that the matter ſhould be determined by the law of chival- 
ry, if other ſufficient evidence or proof could not be 
found for ending it by the ordinary courſe of law. Ac- 


cordingly, as the one perſiſted in maintaining his afſertion, 


and the other in denying the charge, and no proofs were 
brought, it was remitted by the above authority to be de- 
cided by ſingle combat at Coventry. There the two lords 
met, with all neceſſary formality, the king and the com- 
mittee attending, Every thing was arranged, the cere» 


monial was adjuſted by the conſtable and marſhal, and the 


- combatants were ſpurring on to the attack, when the king 


put a ſtop to the engagement, ordered them to be diſarm- 


ed, and, retiring for two hours to the committee to con- 
fider of ſome expedient to prevent the effuſion of blood, 


the following ſentence was at length pronounced: That 


5 the king, by the advice of his council, to avoid the 
te ſhedding of blood, had decreed, that, inſtead of fight- 
« ing, the defendant ſhould be baniſhed for life, and the 
„ appellant for ten years 8.” 
Tus unexpected ſentence, to get rid of a mi of pro- 
ae not now much favoured, was confidered as the 
judgment of the whole parliament ; the committee, who 


repreſented the lords, being aſſiſting to the king at the 


trial. However, that this fingular ſentence might not 
be queſtioned hereafter, it was ſolemnly ordained by the 
committee, that whoever attempted to reverſe any of thoſe 
acts of the king, ſo done with the aſſent of the commit- 
tee, ſhould be deemed a traitor ; and to make every thing 


5 Tyre, vol. III. 986 to 988. 
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CHAP. XylI. 


Origin of the 


court of equity 


in chancery. 


HISTORY OF THE 


ſure, an oath was exacted of every lord for the obſervance 
of them. From the foregoing relations may be formed 
an idea of the criminal law of this period, when admini- 
ſtered by the ſupreme judicature of the kingdom. 
THe court of chancery has hitherto been ſpoken of in 
no other light than as a common- law court; except when 
cauſes were referred thither, either by the parliament or 


council, and were there finally determined; which deter- 


mination was not uſually made by the chancellor alone, 
but by a ſort of committee of the council, who frequently 
adjourned thither for that purpoſe. It has been a received 
opinion, that the chancellor began, in this reign, to en- 
large his judicial authority, by entertaining ſuits not cog- 
niſable at common law; and that he thus gave riſe to the 
court of equity, which has ſince become the principal ob- 
je& of the chancellor's attention, ſo as to'eclipſe the juriſ- 
diction belonging to his antient court of common law. 


Wr have ſeen in the reign of Edward III. h what ſteps 


the legiſlature had taken to preclude ſuitors from making 
application to the king in council. - By theſe means, while 
queſtions of common law went to the courts of common 
law, equitable obligations, which made another branch of 
the juriſdiction of the council, were, in ſome degree, left 
on] y to the conſcience of men to fulfil, without a tribunal 
to give them effect. A ſtate of judicial polity like this, 
was extremely defective; and it became expedient, from 
conſiderations highly concerning the juſtice of the king- 
dom, that an authority ſhould reſide ſomewhere, to miti- 
gate the rigour and ſupply the ann. of Ae 


at common law. | 

Ix the diſtribution of PAIR, tribunals were FIR 
bliſhed for the adminiſtration of right, which were guid- 
ed in their procedure and judgment by a ſetled form 0 | 


* Vid, ant. vol, II. 418. 


things 
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conceived to meet the common inſtances of wrong and 
injury. To preſerve regularity and eaſe in buſineſs ſuch 


forms were adhered to, and proceedings upon them be- 
came precedents for future caſes. ' But this ſyſtem, found- 


ed on the known cuſtom and written laws of the kingdom, 


was inadequate to the purpoſes of univerſal juſtice. There 


ſtill remained many injuries to property againſt which 


the common law did not relieve, and many wrongs which 


an adherence to the letter of the law would only confirm 
and aggravate. To do complete and ſubſtantial juſtice, 


it was ſeen, that ſomething beſides lau muſt be admini- 


ſtered ; ſomething that would ſupply its defects, and yet 
| not contravene its rules; by which juſtice might be up- 
held without en e on ned eſtabliſhed an wa Iva 
cature. 15 8 5 
INNUMERABLE are the inſtances in which ſuch an au- 


thority was wanting. It will be ſufficient to conſider only 


the following: When a perſon was to found a claim by 
virtue of a deed which was detained in the hands of ano- 
ther, ſo that he was prevented from making a regular pro- 
fert of it, he was thereby utterly deprived of the means of 
obtaining juſtice according to the forms of law: If a deed 
of grant of rent, common, or annuity were loſt, as theſe 
claims could only be ſubſtantiated by the evidence of a 
deed, they vaniſhed together with it: If a perſon had ne- 
glected to take, or had loſt an acquittance for money paid; 
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in an action of debt on a ſpecialty, the defendant could 


not diſcharge himſelf on the plea of nil debet; becauſe it 
was a rule of law, that a deed could only be diſſolved by 
ſome inſtrument of as high authority. All theſe caſes 
were rendered harder by another rule of law, that a party 
to a ſuit ſhould not be obliged to anſwer queſtions relating 


to the matter in diſpute z- in conſequence of which that 


light which could be derived only from an examination of 
"the perſons concerned, was quite ſhut out. 


IT 


' 
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CHAP: XVIE.. IT was highly reaſonable, that ſome remedy ſhould be 
— applied in theſe and the like defects of law, or the judica- 
; ture of the kingdom would have been incomplete. The 

reſort in ſuch caſes had been to the king in council, in 

whom reſided every thing reſpeQing law and juſtice that 

was not declared by any known rule, or not diſtributed 

among ſome of the judicial departments. But it will now 

be ſeen, that the conſideration of ſuch matters paſſed from 

that ſupreme tribunal to the chancellor. 

Tuis great officer, ſtanding in an immediate and con- 
fidential relation to the king's perſon and ſervice, was the 
principal of thoſe counſellors who affiſted by their advice 
in deliberating on ſuch matters as were brought before the 
council by petition. From an adviſer, it was natural, that 
in length of time his high rank and knowledge might 

| conſtitute him almoſt the ſole judge; and filling already a 
department that made him the firſt ſpring in the admini- 
ſtration of juſtice, as he framed original writs, by which 
alone juſtice was to be obtained ; and being already in the 
exerciſe of a conſiderable judicial office, in determining 
on the expediency of the king's grants and patents ; it 
was obvious, when petitions of this kind increafed, to 

| delegate the conſideration of them to the chancellor, who, 

. in quality of a learned and pious eceleſiaſtic, might ſafely 

7 . be truſted for a conſcientious diſcharge of this important 

duty. oe 1 135 e 

0 was not unlikely, that the frequent reference to the 

chancellor in theſe caſes might lead to a ſhorter courſe of 

redreſs; and that the chancellor might be petitioned, in 

the firſt inſtance, to grant that relief, which, it was fore- 

ſeen, he would have to direct upon a reference for that 

purpoſe being made to him by the council, had the peti- * 

tion been originally there. It is probable, that after the 

juriſdiction of the council was reſtrited by the ſtatutes 

made in the laſt reign, it became the practice, if it had 
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not been ſo before, to addreſs petitions and. bills of com- char. XVI. 
| ( 


plaint to the chancellor himſelf i. | 

EveN the ordinary common-law. buſineſs of the chan- 
cellor carried in it ſome appearance of a court of equity. 
The holding of pleas concerning the king's grants, and 


7 determining on their validity from conſiderations of policy 
and fitneſs ; the exerciſing a kind of guardianſhip over 


the eſtates and perſons of ſuch of the king's ſubjects who 
were not able to protect themſelves, as ideots and lunatics ; 


this was a ſcope of judicature not like that of any other 
court of common law. Leſs clamour was likely to be raiſ- 


ed by thoſe who were jealous for the common law, when 


they obſerved the equitable judicature of the council exer- 


ciſed by a judge like this, who was already of high rank and 


authority in an antient judicial department, and whoſe 


juriſdiction was already of a nature ſomewhat ſimilar, 
THERE was another part of the chancellor's office 
which afforded an opening to an innovation like this. 


The permiſſion given to the chancellor by ſtat. Weſtm. 


2d, to frame writs in conſimili caſu had enlarged to ſo great 
an extent his remedial authority, that every ſort of relief 


ſeemed within his juriſdiction. When he had gone as 
far as the analogy of the common law would allow in 


forming writs of a liberal conception, he might think it 
inconſiſtent with his office to diſmiſs any one from the 
chancery without relief of ſome kind; and he might ven- 
ture, in his own court, to entertain and decide ſuch mat- 
ters of an equitable nature, as he foreſaw it would be in 
vain to ſend to the courts of common law. Whatever 
were the grounds the chancellor reſted his juriſdiction 
upon, it is evident that he had begun, about this time, to 


exerciſe certain judicial powers of a new and equitable 
kind N to the —_— courts of the realm. The 


i The fat. of Henry VII. for new- put to the chancellor for the hinge 


modelling the Star · chamber, directs Stat. 3 Hen, VII. c. 1. 
that bills or informations ſhould be | 
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CHAP, XVII. 


RICH. 11. 


AIS TORTY or THE 


firing the chanceryat Weſtminſter, abous the 4th of Ed- 
ward III. might contribute to eſtabliſh the chancellor in 
theſe new powers, as he became by his reſidence there 


more acceſſible at all ſeaſons. 
Ir is ſaid that John Waltham k, biſhop of Saliſbury, 


who was keeper of the rolls about the 5th of Richard II. 


conſiderably enlarged this new juriſdiction; that, to give 
efficacy to it, he invented, or, more properly, was the 
firſt who adopted in that court the writ of /ubpena; a 
proceſs which had before been uſed by the council, and is 


very plainly alluded to in the ſtatutes of the laſt reign, 


though not under that name!. This writ ſummoned the 


party to appear under a penalty, and anſwer ſuch things 
as ſhould be objected againſt him: upon this a petition 


was lodged, containing the articles of complaint to which 
he was then compelled to anſwer. Theſe articles uſed to 
contain ſuggeſtions of injuries ſuffered, for which no re- 
medy was to be had in the courts of common law, and 
therefore the complainant OT advice and relief of the 
chancellor. | | 
Sous have attributed the origin of this court of equity 
to Cardinal Beaufort, the ſon of John of, Gaunt, who 
was biſhop of Wincheſter in the reign of e 1 
is an opinion alſo m, that the chancellor aſſumed his extra- 
ordinary 1 in order to be in a ſituation to favour 
the avarice of the churchmen. Uſes, contrived firſt by the 
clergy, it is ſaid, with a view to enrich them in defiance of 
the ſtatute of mortmain, were of a new impreſſion, and 
intirely out of the rules of the common law. A perſon 


| feiſed of a uſe had no means of obtaining the execution of 


it, but the conſcience and honour of the feoffee. To 
give effect to theſe diſpoſitions, the chancellor, who was 


| himſelf an eccleſiaſtic, applied, it is ſaid, this new writ of 


* 


* So it appears from Rot, Parl. I Vid. ant, vol II 
3 Hen. T6 m Gilb, For, Rom, * 


ſubpæna, 
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ſubpoena, to compel a feoffee to anſwer before him reſpeQ- CHAP. 2 u. 
ing ſuch truſt; and, upon the truth of the matter appear- RICH, II. 

ing, he would 3 ſuch execution of the uſe as the feof · 
fee was bound in conſcience to make. This is ſuggeſted 

by ſome writers as the occaſion on which the court of 
chancery firſt exerciſed its equitable juriſdiction. 
AFTER what has been before obſerved, it will not be 

_ eaſily credited that this was the origin of the court of 

equity. Vet it is not at all improbable that ſuch motives 

might have induced clerical chancellors to entertain ſuits 

of that kind with great readineſs z and that the frequency 

of them might have brought the court into ſuch a ſudden 

repute, as would have very much the appearance of an 

intire new creation. The conſequence was, that later 

times have dated the birth of the equitable juriſdiction in 

chancery, from the period when it grew into more notice 

by the acceſſion of this new ſubject of litigation. 

Tus chancellor was not ſuffered to continue increaſing 

this new-authority unnoticed or unmoleſted. He was 

watched by the legiſlature, and ſuch checks were occa- 

fionally applied, as were thought neceſſary to keep it with- 

in juſt bounds. In the 13th Richard II n, the commons 

petitioned the king, that the chancellor might make no 

order againſt the common law ; and that no judgment 

ſhould be given without due proceſs of law. In another 

petition they prayed, that no one ſhould appear before the 

chancellor, where recovery was given by the common 

law; to both which the king's anſwers were to the like 

effect, that it ſhould continue as the uſage had been hereto- 

fore. Theſe applications to the king carry in them an ad- 

miffion, that ſuch a power of judicature did reſide in the 

chancellor, ſo long as he did not determine againſt the 
common law, nor interpoſe where i it furnrſhes a remedy 5 
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CHAP. XVII, and the anſwer as clearly demonſtrates, that ſuch an au- 
| = =" thority reſiding ſomewhere, was ene WM the vgs 
i 1 and conſtitution of the realm. 5 
1 : Bor the ſtat. 17 Ric. II. c. 6. hafore ade; re- 
Wl! i cogniſes this ney judicature in the moſt explicit terms, 

= and, by coupling it with the council, ſeems to intimate 
|. 1 its origin to have been as we have juſt ſuppoſed. This 


th. | ſtatute recites, hat people were compelled to come before 
14 | the king's council, or in the chancery, by writs grounded 
. on untrue ſuggeſtions; and on that account it enacts, 
1 5 that the chancellor, preſently after ſuch ſuggeſtions were 
| 10 | duly proved untrue, ſhould have power to award damages, 


according to his diſcretion, to the perſon fo grieved. This 


: | ſtatute ſeems to give the firſt teſtimony to the legitimate 
authority of this court, and may be conſidered as a legiſla- 


! tive ſanQion to its eſtabliſhment ; for after this it —_ 

1 its judicature with great freedom. * | 
1 court of tbe B ES ES the court of equity in ee two other new 
| 1 5 ee 2 0 had lately grown into notice; that of the con- 
Þ + 1h fable and marſbal, and that of the admiral. Of theſe, there 
a is very little notice before this king's reign. The former is 
| F | mentioned in areport-book of the laſt reign, as a court o 
1 which was to decide upon contracts made in martial affairs. 
| 4 | We hear no more of this court till the ad of Richard II. when 
| | the commons, petitioned that the conſtable and marſhal 
1 might ſurceaſe from holding plea of treaſon or felony, which 


ſhould be determined only before the king's juſtices. It 
ſeems, the heirs to whom theſe two offices had deſcended 


if being then within age, they and the offices were in the 

Wt: : dcduſtody of the king; and for this reaſon the parliament re- 

1 frained from making any alteration in this new tribunal p. 

| ; } The objection to this court was, that it was governed by 
1 | the law of arms, and not hy the general cuſtom of the 

l Ll J Vid. ant. 62. ä ; | r Cott, Abri. p. 171. ſ. 47. 
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ARS 4< 


to make the uſual ſpeech at the opening 5 the parliament, 
as a "grievaiice, that the law of arms and the law of the 


| land did not concur a. To quiet the minds of the people 


upon this ſubje&, a ſtatute was at length made 3 but this 
was ſo general, that it left things in the ſame ſtate they 
were in before. It was noticed by ſtat. 8 Ric. II. c. 5 


that divers pleas concerning the common law, and kick 


ought to be examined and diſcuſſed by that law, were now of 
later drawn before the conſtable and marſhal of England, to 
the great damage and diſquiet of the people; and it was 
therefore declared and ordained, that ſuch pleas and ſuits 
ſhould not be brought 1 in that court, but this matter ſhould 
ſtand as it did in the time of Edward the Third. This ſeems 
to be calculated for ſatisfying the preſent diſcontent of the 
people, wirhout 1 things; till the office: was out of 


y $61, 


reign (when peabably that event had taken pldee) an act 


of a more ſpeeial nature was made, which ſeems to define 


the authority of that court very exactly. Conſidering 


the daily encroachments made by the court of the conſta- 


ble and marſhal, in holding plea of contracts, covenants, 
treſpaſſes, debts, detinues, and other matters cogniſable at 
common law, it was intended by ſtat. 13 Rich. II. ſtat. 1. 
c. 2. to make a declaration of the juriſdiction of the con- 
ſtable (for the act does not in this place name the mar- 
ſhal) in the following way: © to the conſtable,” fays the 
act, belongs the cogniſance of contracts touching deeds 
of arms, and of war out of the realm, and alſo of things 
e which touch war within the realm, which cannot; be 
« determined nor diſcuſſed by the common law, with 
other uſages and cuſtoms to the ſame matters appertain- 
© ing, which other conſtables before that time had duly and 
_ *reaſonably uſed.” It was alſo ordained, that every plaintiff 
ſhould declare plainly his matter in his petition, before any 
cott. Abri. p. 173. ſ. 8. Jam de novo. 
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Gay, xvn. one ſhould ; ſent to er thereto; "and If, any. would 


— | 
RICH. II. 


complain that a plea was commenced before the conſtable 
and marſhal which might be tried by the common law, he 
might have a privy ſeal of the king without difficulty, 
directed to the conſtable and marſhal, to ſureeaſe in 
the plea, till it was diſcuſſed before the king's council, 
whether the matter belonged to the common e or to 


| that court. 


Taz marſhal, who was joined with the en in the 
3 of this court, filled a. different office from him, 


Who was aſſociated with the ſteward ; though it was 
not uncommon for them both to be held by the ſame per- 


ſon, as well as other offices which likewiſe conferred the 


title of marſhal. This appears from a tranſaQion in the 


20th year of this reign ; for the king granted to the carl 
of Nottingham, and to the heirs male of his body, the 
office, name, and title of carl marſhal of England, the of- 
fice of marſhal of the king's bench and exchequer, the of- 
fice of proclaimer marſhal,. and of the ſteward and mar- 
ſhal of the king's houſhold . 
Wirz the Crown was in poſſeflion of territories on 
the continent, as during the latter part of Edward III. and 
the reigns of Richard II. and the two Henrys, there muſt 
have been great employment for this court, notwithſtand- 


ing the fiction that had been deviſed in the time of Ed- 
ward III. to make matters arifing. beyond ſea cognizable 


by a jury from an Engliſh county. We ſhall alſo find 
there was conferred on theſe two officers a criminal juriſ- 
diction, by which they tried crimes committed beyond 
ſea; and this they exerciſed ſo low down as the reign of 
queen Elizabeth, though it was in part rendered leſs ne- 


eeſſary by the ſtatute of Henry VIII. for trying treaſon | 
| committed beyond ſea, 


* Cott, Abri. p. 363. ſ. ne" e Vid. ant, 62, 


TRE 
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Tre offics of admiral is conſidered by the French as a CHAP. XVII, 
piece of ſtate invented by them; nor does it appear that 
any officer of thiskind was conſtituted in England till about 
the time of Edward I. and from thence the place of high Of the admiral, 
admiral had been conferred on ſome of the firſt nobility. 

We have yet met with nothing concerning the judicial 
authority of this officer ; but in this reign there had ariſen 
a like jealouſy of his authority, as of that of the conſtable 
and marſhal. © It was the port-towns, which had franchiſes. 
of their own, that raiſed moſt of the complaints againſt the 
admiral». To ſatisfy them, an act was at laſt made, in the 
Igth year of the king. The preamble of this act x ſtates the 
complaints as ariſing, becauſe admirals and their deputies 
held their ſeſſions within divers places of the realm, as well 

within franchiſes as without, accroaching-to them greater 
authority than belonged to their office, to the prejudice of 

the king, and of perſons poſſeſſed of franchiſes : to remedy | 
which it was declared, that the admiral or his deputies 
ſhould not meddle with any thing done within the realm, 
but only with things done upon —_ ſea, as had been uſed in 
the time of Edward III. | 

Tuis, like the firſt ac about the juriſdiQion of the con- 
ſtable and marſhal, was too general to have any effect in 
working a reformation. It was therefore ſoon followed by 
ſtat. 15 Ric. II. c. 3. where the admiral's juriſdition was 
more particularly marked out, Firſt, it was declared, that 
of all manner of contraQs, pleas, and quarrels, and all 

other things ariſing within the bodies of counties, as well 

by land as by water, and alſo of wreck of the ſea, the ad- 

miral's court ſhould have no manner of cogniſance or 

power; but theſe were to be determined by the common 

law. Nevertheleſs, the admiral was to have cogniſance of 

the death of a man, and of a meyhem done in great ſhips, 


RICH. N. 
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by Cott, Abri, Pe 339. ſ, 33. 


being 
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CHAP. xvu. Heing and hovering i in the main fiream of great rivers, only 
8 below the bridges y of the ſame rivers near the ſea, and i in 

5 -: an other places of the ſame rivers. It was further ordained, 
that he ſhould have power to arreſt ſhips i in the great fleets 
for the great voyages of the king, and of the realm, ſaving 
to the king all manner of forfeitures and profits thence ari- 
fing : he was alſo to have juriſdiQtion on ſuch flects during 
ſuch voyages, ſaving alſo to lords, cities, and baropghs, 

their liberties and franchiſs. 5 
Ir may be aſked, By what law was the court of thi © con- 
ſtable and marſhal, and that of the admiral, goyerned ? It 
has been ſaid by later writers, that the proceeding in the 
former was a, courſe directed by the civil lay a; but the law 
of arms was ſurely not to be found in the volumes of Impe- 
rial juriſprudence. The laws of Oleron, as they were 
called, might conſtitute a national code of maritime law, 
for the direction of the admiral; and whatever was defec- 
tive therein was ſupplied from that great fountain of juriſ- 
prudence, the civil Iaw, which was generally adopted to 
fill up the chaſms that appeared in any of the municipal 

cuſtoms of modern European nations. 

Ir ſhould ſeem, that the old laws a reſpecting the bounds 
of the ſteward and marſhal's court were not obſerved ; for 
in the beginning of this reign, the commons petitioned, 
that the juriſdiction of the marſhal might be limited, and 

that all perſons within the verge might have their liberties b: 
and it was enacted by ſtat. 13 Ric. II. c. 3. that the juriſ- 
diction of the court of the ſteward and marſhal of the 
king's houſe ſhould not paſs the ſpace of twelve miles, to be 
reckoned from the king's lodging ; which was conformable 
with ſome oe in the Cs: reign © c, After this there 
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ere no further parliamentary declarations on the ſubject 
of this court, except a ſhert act in the reign of Henry VI. 

Havins ſaid thus much upon theſe courts of a particu- 
{ar and ſpecial nature, we come now to the ordinary courts 
of law, reſpecting which ſome regulations, well deſerving 


Ly 


of notice, were made by parliament. Great complaint was 
made of the dilatory and oppreſſive courſe of the court of 


exchequer; where, in addition to the rigour which was ex- 
perienced from the natural order of things, the clerks 
practiſed many unfair devices upon accountants. Among 
other hardſhips, the heirs and executors of perſons who 
had acconnted at the exchequer, were not allowed to plead 
the diſcharge of their anceſtor or teſtator, without a writ 
or privy ſeal authorizing them ſo to do. By this act the 


neceſſity of ſuch writs was removed; all perſons were ad- 
' mitted to plead as in other courts ; heavy penalties and im- 


priſonments were inflicted on clerks who iſſued proceſs to 


recover debts already paid. Beſides this, the buſineſs of 


the exchequer, as far as concerned the king's revenue, was 
better regulated by ſeveral aQs of parliament d. It ſeems, 
as the court of exchequer was not within the act of n/ 


prius, whenever an iſſue in a foreign county was to be tri- 
ed, a ſpecial commiſſion uſed to be made out: it was now 
enacted, that no more than two ſhillings ſhould be given 


for ſuch commiſſion, as the clerk's fee for making it out; 
and the ſame for the record of niſi prius, with the writ e. 
The people were not ſatisfied with the courſe of appeal 
eſtabliſhed from this court by the ſtatute of the laſt reign f; 


but it was again prayed (though without effect) by the 


commons, that errors in the exchequer might be redreſſed 
in the king's bench or parliatnent 8. | 


THz ſubſtance of the oath which had been ordained by 


ſtat. 18 Ed. III. ſt. 4. to be taken by the judges and barons, 


4 Stat. 1 Ric. fa. t vid. ant. vol. II. 423. 


| Ric, I 6. 9-419 43 14, 15.  T Cott. Abri. p. 164. ſ. 105. 


© Stat. 5 Ric. II. c. 16. 
Was 
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CHAP. XVII. was s put into a ſtatute in the 8th year of this king h. This 


RICH. 11, 


\ 


act ordains, that they ſhould not take any robe, fee, pen- 
ſion, gift, or reward of any but of the king, except re- 
ward of meat or drink, which ſhould be of no great va- 
lue ; they were to give no counſel to any in matters where 
the king was party, or where the king was any ways con. 
cerned 5 nor were they to be counſel with any man in any 
cauſe or matter depending before them, upon pain of loſing 
their office, and making fine to the king. It was one of 
the charges againſt the archbiſhop of York, Robert de Ve- 
re, and Michael de la Pole, that they on many occaſions 
tampered with the judges; F and thoſe ſuſpicions might 
have producgd the above act. But, whatever was the mo- 
tive for making i it, we find it was repealed the next year by 
ſtat. 9 Ric. II. o. I. becauſe 1T WAS YERY HARD, and 
needed declaration. It was by another chapter i of the for- 
mer ſtatute enadted, that if any judge or clerk \ was con- 
victed before the king and council of falſe entering of 
pleas, razing of rolls, and changing of verdi cts, to the 
diſheriſon of either of the parties to the ſuit, he ſhouid be 
puniſhed at the diſcretion of the council. To prevent the 
poſſibility of partiality « or favour i in magiſtrates, it was or- 
dained by the ſame act k, that no man of / law ſhould be 


4 juſtice of afiſe, or of the common deliverance of gaols, in 


his own county. This prohibition was confined to ſuch 
perſons i in the commiſſion as were men of the law, becauſe 
the perſons aſſociated with them were, by ſome former ſta- 


tures, expreſly required to be perſons of the county. 


FURTHER regulations were made concerning theſe pro- 
vincial judicatures. By the laſt mentioned it was ordain- 
ed, that the chief juſtice of the. common bench ſhould be 
affigned among others to take aſſiſes and deliver gaols ; ; but 
that, as to the chief juſtice of the king: 8 bench, it ſhould 


> Ch. ED Ch. 4. | * Ch. * 
| be 
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be as had been for the moſt part the laſt hundred years. . CHAP, XVIL 
What the practice had been for the preceding hundred 2 
years does not appear by any ſtatute, report, or book; but 
it ſhould at leaſt ſeem from this act, that the chief juſtice 
of the common bench did not uſe to go circuits. By ſtat. 
20 Ric. II. c. 3. it was enacted, that no lord, nor other of 
the country, little or great, ſhould ſit upon the bench with 
the juſtices to take aſſiſes in their ſeſſions, upon pain of 
great forfeiture to the king; and the ſtatute ſays, the king 
had charged the juſtices not to ſuffer this order to be bro- 
ken. This, like ſome of the former laws, muſt have been 
occaſioned by late diſcoveries of the interference and ſway | 
of great men in judicial matters. It was ordained by ſtat. 
6 Ric. II. ſt. 1. c. 5. that juſtices of aſſiſe and gaol delive- 
| ry ſhould hold their ſeſſions in the principal and chief towns 

of every county where the ſhire-courts were held; but in 

ſtat. 11. Ric. II. c. 11. this was ſaid to be found in part 

| prejudicial and grievous to the people in many counties ; 

and on that account the chancellor was thereby empow- 

ered to remedy i it by the advice of the Juſtices, when oc a- 

ſion required. 

Tux delays in ſuing writs of niſi prius ſtill continued l. 
. Complaint was made, that perſons were impannelled on 
—_ Juries, and after that, the parties would not ſue their writ 
. of niſi prius, but delayed it from year to year; by which 
it was ſaid j jurors ſuffered great loſs, ſometimes to more 
than the yearly value of their land. To remedy this, it 1129 
was enacted by ſtat. 7 Ric. II. e. 7. that in all pleas where i 


a” 
a niſi prius might be had of courſe, after the grand diſtreſs | 1 
a thrice returned, and ſerved before the juſtices againſt the - f 
| jurors, and thereupon the parties demanded, if none of ö 4 
4 A 


ſuch parties would ſue the writ of niſi prius, then it might 
be made at the ſuit of any of the jurors preſent; and this 1 
might be in the exchequer as well as the other courts. 


ones C7 1 


1 Vid. ant, vo vol. II. 431. 
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Very little was done towards adding to or improving 
the remedies formerly in uſe. By ſtat. 7 Ric. II. c. 10. it 
was ordained, that an aſſiſe of novel diſſeiſin for rent due 
out of tenements in divers counties ſhould be had in confinio 
comitatiis within which the tenements lay, inthe ſame man- 
ner as had before been uſed where a common of paſture in 
one county was appendant to land in another m. 

Tx ſtatute of forcible entries had a more extenſive ef- 
fect, by abrogating the old method of redreſs in caſes of 
diſſeiſin. We have ſeen, that in the time of Bracton na 
perſon diſſeiſed might recover ſeiſin by force, with a mul⸗ 
titude of friends to affiſt him, provided he made this at- 
tempt flagrante diffei ind. But the ſtate of things was ſo al- 


tered, and the ideas of men were ſo different, that theſe 


forcible vindications of a man's property were thought in- 
compatible with a well ordered government. It was ac- 
cordingly enacted by ſtat. 5 Ric. II. c. 7. that none ſhould 


enter lands and tenements but where an entry was given 


by the law 3 ; and in ſuch caſe, not with ſtrong hand; nor 
with multitude of people, but only in a peaccable and eaſy 


manner; and if any one did the contrary, and was thereof 
convicted, he was to be impriſoned and ranſomed at the 
king's pleaſure. Thus a diſſeiſee, if he entered with 
force, became puniſhable in the ſame Manner as a diſſeiſor 


with force had been before. 
A Mok ſummary method. was pointed out by ſtat. 15 


Ric, IT. c. 2. which direQs, that upon complaint made to 


any juſtice of peace of ſuch forcible entry, ſuch juſtice 
ſhould take ſufficient power of the county, and go to the 
place where the force was ; and if he found any perſons . 
holding the place forcibly after ſuch entry made, they were 


to be taken and committed to the next gaol, there to re- 
main convict by the record of the juſtice, until they had 


made fine and ranſom to the king. The ſheriff and all the 


m Vid, ant. 111. Vid. ant, vol. I. 322. 


people 


ENGLISH LAW. 463 
= Löple of the county were thereby required to attend the CHAP, Xvi. 
— 
Ble The ſame of forcible entries into eee or RICH, II. 
offices of holy church. ; - 
Is order that thole i in reverſion might not be loſers by 
the colluſion of the particular tenants, t 5 following ſtatute 
was made. It was enacted by ſtat. 9 Ric. II. c 3. that 
7 a tenant for term of life, tenant in dower, tenant by the 
courteſy, or tenant in rail after poffibility of iſſue extinct, 
was impleaded, and pleaded to an inqueſt, and loſt by 
| verdi&t, or by default, or in any other manner, he to 
whom the reverſion of ſuch tenements belonged, his heirs 
and ſucceſſors, ſhould have an action by writ of attaint, 
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or by writ of error, as well in the life of ſuch tenants as 

after their deaths ; and if he ſucceeded in ſuch writ, the 
tenant who loſt ſhould be reſtored to his poſſeſſion, with 
2 che iſſues ariſing i in the mean time, and the party ſuing, 
BE. do the arrears of the rent, if any were due; and if the te- 
. nant were dead, then to the land in queſtion. Moreover, 

although the particular tenant was alive, yet if the rever- 
ſioner ſo ſaing alledged that he was of covin and conſent 
f with the demandant who recovered againſt him, the tene- . 
- ments were to be reſtored to the reverſioner. The tenant, 4 
1 however, might afterwards have a ſeire facias out of the þ 
x judgment ſo reverſed, if he would traverſe the covin al- 1 


ledged. This was a redreſs ſimilar to that which had 


been allowed to termors for A by a ſtatute of Ed- 3 

d ward I o. * 
- ANorRER way in which the particular tenant could \ | A 
e injure the reverſioner, was by making default, if im- ö ii 
1 pleaded for the freehold : in ſuch caſe the reverſioner Fl 
e was entitled by a ſtatute of Edward I'P. to be received to H 
= defend the right; but there was no remedy where he plead- | '] 
d ed in chief ſuch pleas by which he knew the inheritance | | 1 
e muſt be loſt, To remedy this, it was now enact d, by . 1 
\ | We: 

Vid. ant, vol, II. 150. v Vid, ant, vol II. 191, 228. 1 
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CHAP. XVH, ſtat. 13 Ric. II. ft. 1. c. 17. that where any of the be- 


RICH, Il. 


HISTORY OF THE 


forementioned tenants were impleaded, and he in rever- 
fion came into court and prayed to be received to defend 


his right, at the day the tenant pleaded to the action, or 


before; he ſhould be received to plead in chief to the aQi- 
on, without making any delay by voucher, aid-prayer, 
nonage, or other delay, by eſſoin or protection. 

Tux laying the venue in perſonal actions, which before 
had been almoſt optional 9, was ſomewhat reſtricted by ſtat. 
6 Ric. II. ſt. 1. c. 2, It 1s thereby provided, that in ac- 
tions of debt, accompt, and all other ſuch actions, if the 


declaration ſtated the contract to be in any other county 


than that contained in the original writ, the writ ſhould be 
immediately abated. It was ordained by ch. 3. of the 
ſame ſtatute, that the writs of nuiſance, commonly called 

vicontielr, might be brought, either in the old way, or 
elſe in the nature of aſſiſes determinable before the juſtices 
of the one bench or the other, or of aſſiſe to be taken in 
the country; ſo that the diſtinction between theſe writs, 


ſo much attended to in the laſt reign, began to be of leſs 
moment. It was a doubt in the laſt reign, whether the 


queſtion of a priory being donative or not, ſhould be 


tried per proves, or per pais*. But it was now ordained, 


by ſtat. g Ric. II. c. 4. that ſuch an iſſue ſhould be tried 
by the certificate of the ordinary of the place; and this was 
to be, as well where the ordinary was not a party, as where 


| he was. Notwithſtanding the precaution taken by the le- 
giſlature in making ſtat. 25 Ed. III. ft. 3. g. 3. yet the 


king's preſentees, either by the favour of ordinaries, the 
partiality of inqueſts, or perhaps by the parties nat being 


duly warned, would get themſelves forced into benefices, 


and the incumbents put out. To remedy this, it was now 


provided, in addition to the courſe there directed, that 


Vid. ant. 112, Vid. ant, 100. 
* Vid, ant, 27. vid. ant. vel. II. 378, 


where 
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where a benefice was full of an incumbent, the king's CHAP. XVIL 
4 . , : © $4.4 1 1 : . 2 8 Kenn — '2 
preſentee ſhould not be received till the king had recovered HHH. 1. 


by proceſs of law ; and if any was received otherwiſe, and. 


the incumbent put out, he was to commence his ſuit 


within a year after the induction of the king's preſentee. 


IT was held in the time of Edward III. that u a priſoner | 


in cuſtody upon a judgment, ſhould not be ſuffered to go 


at large without the conſent of the plaintiff; but it was 


now complained, that ſuch perſons were frequently let at 
large by the warden of the Fleet-priſon, ſometimes by 
mainpriſe or by bail, and ſometimes without any main- 
priſe, with a baſton x of the Fleet: that ſuch perſons went 
into the country about their private affairs, continuing out 


many nights and days without the conſent of, or any ſatiſ- 
faction made to, their plaintiffs. To prevent this, it was 
enacted by ſtat. 1 Ric. H. c. 12. that no warden of the 


Fleet, upon pain of lofing his office, ſhould ſuffer a pri- 


foner by judgment to go out in any of the above ways, 


without making gree to the parties at whoſe ſuit he was 
there, unleſs it was by writ or other commandment of 


the king; and if he was attainted of ſuch negle& by due 


proceſs, the plaintiff might have recovery againſt him by 
writ of debt. It was uſual, when an action was com- 
menced in another court againſt a priſoner, for him to be 
removed into the priſon of that court : this had been abuſed. 
in a way that cauſed the following proviſion, declaring, 


that if any prifoner in execution in another priſon would 


confeſs himfelf voluntarily, and by a feigned cauſe, debtor 
to the king, and by ſuch means to be judged to the Fleet, 
there to have greater fiveet of prifon than elſewhere, and ſo 
delayed the party of his recovery, the recogniſance ſo con- 
feſſed ſhould be taken as a true one; ſo that the party be- 
ing remanded to his firſt priſon till he had ſatisfied his 


u Vid, ant, 115. . gaol having a  baſton, or wane, and 
* That is, an under-keeper of the walking with the priſoner, 


firſt 
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E ST IREDE: 


ſance. . | 
'Two laws were mk to i the 58 of . ; 
a ſpecies of privilege which created great obſtacles to the 
courſe of juſtice. We have ſeen y, that ſome protections | 
had the clauſe of volumus, and ſome that of nolumus ; we 
now find, that ſome were diſtinguiſhed by having the 
clauſe of quia profecturus, ſimply alledging that the party 
was going abroad; others were quia moraturus, ſignifying 
that he was to reſide abroad. By ſtat. 1 Ric. II. c. 8. it 
was enacted, that no protection with a clauſe of volumus 
ſhould be allowed before any judge, for victuals taken or 
bought upon the voyage or ſervice of which the protection 
made mention, nor in pleas of treſpaſs, or of other con- 
tracts, ſince the date af the protection. It was not un- 
common to purchaſe theſe protections, both with a clauſe 
of volumus and of quia profecturus, after a plea was actual- 
ly commenced, merely to delay the proceedings, without 
any regard to the king's ſervice, in which the parties pre- 
tended to be employed; for they in the mean time con- 
tinued to ſtay at home. This miſapplication of protections 
occaſioned the following act, 13 Ric. II. ſt. 1. c. 16. or- 
daining, that no protection with a clauſe of profecturus be 
allowed in any plea commenced before the date of the pro- 
tection, if it was not in a voyage where the king went in 
perſon, or in ſome voyage royal, or on the king's meſſages 
for buſineſs of the realm; but ſuch perſons were to make 
their attornies to anſwer for them, or were to ſtay them- ä 
ſelves. Notwithſtanding this reſtraint on the above 
| protections, the protection quia moraturus was to be al- 
lowed in all caſes, as before. It was likewiſe provided, 
that if any perſon remained in the country, without going 


V Vid. ant, 115. 


on 


ws 
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might repeal the protection. Thus far of the ſtatutes 
which had any rere on the odpinelieation of Su 
juſtice, 

TRE ee ee mich ha; in | this reign, ** 
the viciſſitudes experienced by the ſeyeral contending par- 


| ties, had an effect upon our criminal law. When that 
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an the ſervice for which he was retained. the chancellan CHAP. XVII, 


ICH. II. 


could be made an inſtrument 1 in the hands of. either to de- 


ſtroy their opponents, they never failed of availing them- | 


ſelves of it; and at every revolution they endeavoured to 


give a new edge to the ſword of juſtice. In no period of 


our hiſtory was the crime of treaſon imputed ſo promiſcu- 
ouſly. to all ſorts of reſiſtance and oppoſition, This extra- 
vagance was not confined to the lords in parliament, who 
might be hurried. into violet meaſures. hy the heat of con- 
teſt and the fluſh of ſucceſs; but we ſhall find the ſages of 
the law giving deliberate opinions o of the ſame i import, upon 


TRE firſt alteration made in the law of treaſon, was by 
act of parliament. It was enacted by ſtat. 5 Ric. II. ſt. 1. 
c. 6. that if any made or begun any manner of riot and 
rumour, or the like, and. the ſame was duly proved, it 


ſhould be done of him as ol a traitor to the king and realm. | 


A declaration of treaſon like this, might perhaps be ex- 


cuſed by the late riots, which had been carried to a length 
ſufficient to endanger the ſafety of the government. , Two 


years before that ſtatute, it happened that one John Im- 
perial, an ambaſſador from the ſtate of Genoa, was killed 
in London: this had been deemed treaſon by the judges, 
and that ſentence was confirmed by parliament; the rea- 


fon alledged being, that it affected the king's majeſty . 


„ 
714 
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* 3 Ric. II. Cott, Abri. p. 183. ſ. 18. 
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queſtions ſtated in writing: ſo that the ſubject ſeemed 
to deriye little benefit from the ſtatute of treaſons. 


_ HISTORY OF THE 


CHAP. xvIl. In the ryth year of the king, we find the duke of Lancafter, 
fſteward of England, and the duke of Gloucgſter, conſtable 
5 of England, complained in parliament, that Sir Thomas 
Talbot with other adherents conſpired the deaths of the 
faid dukes. This was adjudged by the king and lords in 

parliament to be open and high treaſon 2. The parlia- 
ment made the above declarations by virtue of that power 
which was acknowledged to reſide in it, by the ſtatute of 
treaſons; and which it could not be denied to poſſeſs, as 
neceſſarily belonging to its legiſlative authority. | 
Taz famous opinions given by the judges had not that 
ſanction, and therefore ſhould have been founded on princi- 
ples of known and eſtabliſhed law. The following was 
the occaſion on which theſe opinions were taken : The 
king being compelled to ſign a commiſſion and call a par- 
| liament, at the inſtance of a great part of his nobles, wiſh- 
ed to get rid of the act he had done under ſuch compulſion ; 
and, thinking the law on his fide, caufed certain of his 
judges and others to be conſulted on different queſtions, 
calculated to ſtigmatize and declare void the late proceed- 
ings. In the 11th year of this reign, in the preſence of 
the king and ſome lords at Nottingham caſtle, were ſum- 
moned Trefilian, the chief-juſtice of the king's bench, and 
Belknap, chief-juſtice of the common bench; Holt, Ful- 
thorpe, and Burghe, judges of the common bench; and 
Lokton, one of the king's ſerjeants at law. To theſe per- 
ſons were propounded among other queſtions, the follow- 
ing, which received the annexed anſwers. Being afked, 
How thoſe ought to be puniſhed who procured the above- 
mentioned ſtatute, ordinance, and commiſſion ? they 
| anſwered, By capital pain; as ought thoſe likewiſe who 
excited the king to conſent to the ſaid ſtatute. Thoſe who 
compelled the king to conſent, they ſaid, ſhould be puniſhed 


. ® Cott, Abri, p. 353-f. 20, 


ENGLISH LAW. 


as traitors 3 as ſhould thoſe alſo who interrupted the king CHAP XVII, 


in the exerciſe of thoſe things that belonged to his royalty 


and prerogative. The following queſtion, namely, Whe- 
ther, if the king limited to the lords and commons certain 
articles to be debated, and they proceeded upon others, 


and would not go upon the king's articles till he had an- 
ſwered theirs, the king ſhould be obeyed ? they anſwered, 


That ſuch as diſobeyed this rule of the king, ſhould be 


puniſhed as traitors. If the king diſſolved the parliament, 
and any proceeded therein afterwards, they ſaid, he was to 
be conſidered as a traitor. » They ſaid, it would be treaſon 
to impeach in parliament any of the king's officers, or 
juſtices ; and that the perſon who moved that the ſtatute 
whereby Edward II. was indicted ſhould be ſent for, and 
he who, by force of ſuch motion, brought it into the par- 
liament, were guilty of treaſon. 

THe judges: who concurred in theſe opinions, were af- 


terwards proſecuted as offenders; but things taking ano- 


ther turn, in the 21ſt year of the king, theſe opinions 
were read in full parliament, and there received the ſanc- 


tion of the legiſlature z and at the ſame time they were 


pronounced by Sir Thomas Skelton and Hankford, and 
Brenchley, the king' s ſerjeants, to be good and lawful. 


But it is recorded in the ſame ſtatute of 21 Ric. II. that | 


Thirning, and Clopton, ſucceſſively chief-juſtices of the 
common bench, and Richehill, a judge in that court, 
gave a more diſcreet opinion upon the act of theſe judges 
they ſaid, . that the declaration of treaſon not declared be- 


longed to the parliament, and i the offender were a lord, 


or peer of parliament, and thoſe queſtions had been put 


to him, he would have given the like anſwers : which was 
intimating that they were not conſonant to the law, as 
_ eſtabliſhed and known, but were fit enough to be declared 


treaſon by parliament. 
IN the ſame ſtat. 21 Ric. II. c. 3. ſome points of trea- 


ſon which had been ſettled by the ſtatute of treaſons were 
Vor. II. bs P re- 


8 
RICH. II. 
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CHAP.-XVIF re ens el, together with ſome others that were not with- 
in that act. Thus, it was ordained, that every one who + 
compaſſed or purpoſed the death of the king, or to depoſe 
him, or to render up his homage or hegeance; and he 
that raiſed people, and rode againſt the king to make war 
within the realm, and was judged and attainted thereof 
in parliament, ſhould - be conſidered as guilty of high- trea- 
fon, and ſhould forfeit his lands, as well thoſe in fee- tail | 

as thoſe in fee-fimple. The difference between this act 

„and the ſtatute of treafon is, that this did not require an 
overt act to be proved; but then it was to be judged of 
only in parliament; and lands in fee-tail were forfeit 
thereby. It was made treaſon to procure, or counſel to 
repeal” or annut, any judgments given againſt ſtatutes 
made in the parliament 11th Ric. II. which the king 
now procured to be declared void b; and it was alſo de- 

elared treaſon. for any one to attempt to repeal the ſtat. 
21 Ric. ILe. | | 
BEs iD Es the above 1 about riots, other ſtatutes 
were made for the ſuppreſſion of thoſe diſorders, which 
Had lately grown to a height that threatened the exiſtence 
of government. In ſtat. 2 Ric. II. ſt. 1. c. 6. there is a 
lively picture drawn of the riots which then very com- 
monly happened. People uſed to come in great bodies, 
ſometimes under pretence of taking poſſeſſion of lands to 
which perſons pretended they had a right: they would pil- 
lage a whole neighbourhood, carry off women and chil- 
dren, and commit all ſuch acts of violence as might be 
expected from an invading enemy. To maintain the 
peace againſt ſuch extraordinary attacks required more 
than the ordinary means. Among other methods it was 
ordained, that the ſtatute of Northampton ſhould be kept 
in all points; and moreover, that certain ſufficient and 
valiant perſons, lords, or others, ſnould be aſſigned by the 
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king's commiſſion, with aut hority to take ſuch rioters, CHAP. XVII. 


without waiting for an indictment, and commit them to 
| cuſtody till the coming of the juſtices. But this new au- 


thority was repealed by ſtat. 2 Ric. II. ſt. 2. c. 2. the ſta- 
tute of Northampton being thought quite adequate to the 
purpoſe. This repeal was procured by ſome great lords, 
who were too much intereſted in the outrages committed 


by theſe people (many of whom were their retainers, and 
partiſans) d to ſuffer any greater reſtraint to be put on 
their meetings. When the villains, about a year or two 
alter this, had riſen in different parts of the country, and 

compelled manumiſſions and privileges to be granted 


them, it was enacted, as we have ſeen, by ſtat. 5 Ric. II. 


6 — 
RICH, Il. 


ſt. 1. c. 6. that rioters ſhould be puniſhed as traitors. The 


diſcontents of the villains continued all through this reign. 


Upon the "occaſion of new diſturbances made by this 
order of people, particularly in Cheſhire and Lancaſhire, 


it was enacted by ſtat. i7 Ric. II. c. 8. that ſheriffs, and 


other the king's miniſters, ſhould take ſuch offenders; 


and that all lords, and others of the realm, ſhould be 


aſſiſting therein. We ſhall ſee what courſe was purſued 


in the next reigns, for the ſuppreſſion and puniſhment of 


ſuch diſorderly perſons. 


Tux two ſtatutes againſt the ſpreaders of falſe rumours 
are ſaid to have been procured by the duke of Lancaſter, 


who was extremely unpopular, and, at the time of the 


inſurrections among the villains, had been ſingled out as 


Scandalum 
magnatume 


a principal object of their fury. The firſt of theſe is Rat. . 


2 Ric. II. ſt. 1.c. 5. Ihe deſign of this act will be beſt 
underſtood from the preamble. ** Of the deviſors” (ſays 


the act) (of falſe news, and of horrible and falſe lies of | 


e prelates, dukes, earls, barons, and other nobles and 
6 great men of the realm; and alfo of the chancellor, 


© Vid. ant. 158. 


F 3: | ce treaſurer, 
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C HAP. XVII. 
— — 
RICH. II 


HISTORY: OF THE 


<< treaſurer, clerk of the privy ſeal, ſteward of the king's. 


© houſe, juſtices of the one bench or of the other, and of 


<< other great officers of the realm, of things which by the 
„ ſaid perſons were never ſpoken, done, or thought; in 
« great ſlander of them, and whereby debates and diſ- 


* cords might ariſe betwixt them, or between them and 
© the commons, and great miſchief to the realm :” theſe 
were the objects meant to be aimed at by this ſtatute ; 
and it was enacted, that none, under grievous pain, be ſo 


hardy as to deviſe, ſpeak, or tell any falſe news, lies, or 
other ſuch falſe things, of the above-mentioned perſons, 
whereof diſcord or ſlander might ariſe within the realm ; 
and thoſe who offended therein were to be liable to 
the ſtatute of Weſtm. 1ſt e, which directs ſuch offender 
to be taken and impriſoned till he had found the perſon by 
whom the ſpeech was moved : but this not being likely to 
produce the effect intended, it was enacted by ſtat. 12 
Ric. II. c. 11. that, ſhould he not be able to find ſuch 
perſon, he ſhould be puniſhed by the n of the coun- 
eil, notwithſtanding the ſaid ſtatutes. 

Mx have hitherto met with nothing on the fabje@ of 
public nuiſances : we find now a ſtatutef, ordaining pro- 
clamation to be made for removal of public nuiſances ; 
ſuch as offal thrown in the ſtreets and ditches near towns; 
with a penalty of forty ſhillings on offenders; who were 
to be called before the chancellor by writ, if they refuſed 


to remove the annoyance. By another act, the laws 


againſt maintenance were directed to be enforced 8. 
NoOxwITRHSTAN DIN the act paſſed in the laſt reign h 
to prevent the frequent granting of pardons, great cla- 


mour was ſtill made on this ſubject. We find the com- 


mons had petitioned that the king might grant no more 
pardons. To this the king refuſed to conſent, but agreed 


© Vid. ant. vol, II. 19. r Stat, 1 Ric, II. c. 4. 
* Stat, 12 Ric, II. c. 13. * Vid. ant, vol. II. 464. 


ENGLISH LAW. ß 


to the following act l, ordaining that no charter ſhould be CHAP. XVII, 
allowed before any juſtice for murder, or for the death of RIH. Ii. 
a man flain by await, aſſault, or malice prepenſe, for trea- | 

| fon, or rape of a woman, unleſs the fact was ſpecified in 


the charter. Where the pardon of the death of a man f | 
| was exhibited without ſpecifying the fact, the juſtices 1 
= were to inquire, by an inqueſt of the vicinage where the if 
fact was committed, whether the murder was by await, 4 
f aſſault, or malice prepenſe; and if it was found ts be ei- 7: 
ther, the pardon was to be diſallowed. If any one ſued = 
; for a pardon for the death of a man ſlain in either of the 1 8 
: above ways, the chamberlain was to indorſe on the bill 15 
1 the name of the perſon ſuing, upon pain of a thouſand 14 
| marks, and the under-chamberlain upon pain of five *M 
: hundred. Theſe bills were always to be directed to the 9 
8 keeper of the privy ſeal; nor was any warrant of the 5 
1 privy ſeal to be made out without a bill ſo ſigned and in- = 
Y dorſed. No charter of pardon of treaſon, or felony, was L 
to paſs the chancery without a warrant of the privy TN 
f ſeal, but where the chancellor might * grant it ex officio, 9 
1 without ſpeaking to the king; and great penalties were to L | 
. be paid by thoſe who ſued pardons in any of the above | 
3 . = 0 i ha 
x crimes ; that is, an archbiſhop or duke was to forfeit a #8 
F : 3 1 
0 thouſand pounds, and fo in proportion of leſſer dignities ; | | 
d a clerk, bachelor, or other of leſs eſtate, two hundred ; 
oy marks. But the whole of this ſtatute, except that relating 1 
to a ſpecification of the fact, and an inquiry of the Mt; 
\h truth of it by an inqueſt, was repealed by ſtat. 16 Ric, 1 
BY II. c. 6. 
_ Taz ſtat. 2 Ric. II. c. 4. may be ranked among the 
1 penal laws of this reign. This ordained, that mariners, 
ad who had been arre/ted and retained for the king's ſervice, 
and then fled, ſhould, beſides forfeiting double what they 
| had taken for wages, ſuffer a year's impriſonment : this 
wn  ISrat, 13 Ric. II. ſt. z. c. 1. Vid. ant. vol. II. 153. 


offence 


_ A "HISTORY OF THE 
Cap. xvn. offence was to be inquired of before the admiral, or his 
i; l lieutenant k. It appears by this act, that mariners uſed 
then to be compelled into the ſervice in a way which the 
legiſlature did not ſcruple to call an arręſt; ſignifying as 
compulſory a method as the law made uſe of on any oc- 
caſion. The carrying of gold or ſilver out of the king- 
dom was forbidden by ſtat. 5 Ric. II. ſt. 1. c. 2. under 
the penalty of forfeiting all that the offenders could for- 
feit; prelates were not to export their payments, even by 
exchange, without licence. All perſons were by the ſame 
act reſtrained from going beyond ſea, without the king's 
licence, and then it was to be only at certain ports : 
thoſe who offended therein were to forfeit all their goods, 
and the perſons carrying them to forfcit their veſſel. This 
law continued in force till the time of James II. 
Sou grievances in the manner of executing the foreſt 
laws were remoyed by ſtat. 7 Rich. II. c. 3& 4m. It was 
provided, that no jury ſhould be compelled by any officer 
of the foreſt, or other, to travel from place to place, out 
of the place where their charge was given, unleſs they fo 
pleaſed ; nor were they, ſays the act, fo be conſtrained to 
give a verdict otherwiſe than according to their conſcience. 
Again, no one was to be taken or impriſoned by any offi- 
cer of the foreſt without inditment, or being taken with 
the manner, or treſpaſſing in the foreſt ; nor was any 
one to be coinpelled to make an obligation or ranſoni toan 
officer of the foreſt ; and any one offending againſt this 
act was to pay the party dammified * damages, and 
be fi ned to the king. | 
Wärst theſe reſtrictions were heed on the old 
foreſt-law, a ſort of new foreſt-law began to ſhew itſelf ; 
which, ſince the enlargement it has reccived in later 
times, is endured with as little acquieſcence as the old; 
| being calculated, like n to promote the pleaſures of 
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the great by reſtricting thoſe of the lower orders of ſo- CHAP. XVII. 
cicty. This new ſyſtem is, perhaps, attended with parti- S 
cular circumſtances of aggravation; for whereas the old | 
Jaw was for the protection of the king's diverſions, and Game Laws, 
was local, this is in favour of all lords and great land- 
holders, and extends to every ſpot of ground in the king- 
dom: ſo that, coming more nearly home to the obſerva- 
tion of men, it is more generally felt, though indeed leſs 
| ſeverely, than the foreſt-law. 
Tux deſign of the legiſlature in the firſt act on this 
fubje& will appear from the preamble, which informs us, 
that divers artificers, labourers, ſervants, and grooms, 
s keep greyhounds and other dogs, and on the holidays, 
&« when good chriſtian people be at church hearing di- 
« vine ſervice, they go hunting in parks, warrens, and 
e connigries of lords and others, to the very great de- 
be ſtru&ion of the ſame ; and ſometimes under ſuch colour 
e they make their aſſemblies, conferences, and conſpira- 
te cies to riſe, and diſobey their allegiance.” Thus was 
the ſafety of the ſtate, as on other occaſions, made a rea- 
ſon for impoſing the following reſtrictions; for it was or- 
dained by ſtat. 13 Ric. II. ſt. 1. c. 13. that no artificer, la- 
bourer, nor any other layman, not having lands or tene- 
ments of forty ſhillings per ann. nor prieſt, or other clerk 
(if not advanced to the value of ten pounds per ann.) 
| ſhould keep any greyhound, hound, or other dog to hunt; 
nor uſe ferrets, keys, nets, hare- pipes, nor cords, or other 
engine, to take or deſtroy deer, hares, conies, or other 
gentlemen's n game, on pain of a year's impriſonment z to 
be enquired of by the juſtices of the peace, This was the 
Grſt ſtone in the preſent fabric of game laws; and ſeems 
merely a regulation of police, to confine the lower claſs 
of people from miſ-ſpending their time in a way that was 
neither uſeful to themſelves nor the community. 
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CHAP. XVII, 


RICH, 11. 


; "Juſtices of the 


pFace, 


HISTORY OF THE 


TRE authority of jullices of the peace was confiderably | 


_ enlarged in this reign, and ſeveral regulations were made 
for the due holding of their ſeſſions, the proper choice of 


perſons to fill this office, and other matters concerning 


their juriſdiction. By ſtat. 7 Ric. II. o. 5. they had power 
to inquire of vagabonds, and to compel them to find ſure- 
ties for their good behaviour, otherwiſe to commit them to 
priſon till the coming of the juſtices of gaol-delivery. The 
next ſtatute reſpecting juſtices of the peace is ſtat. 12 


Ric. II. c. io which enacts, that in every commiſſion of 


the peace there ſhould be aſſigned but fix juſtices, beſides 
the juſtices of aſſiſes (who were always put into the com- 
miſſion); and theſe ſix juſtices were to hold their ſeſſions 
every quarter of a year at leaſt, and by three days, if need 


were, on pain of being puniſhed at the diſcretion of the 
king and council, at the ſuit of any one who would com- 


plain. They were to enquire, if mayors, bailiffs, and 


others, properly executed what was required of. them in 
the ordering of beggars and vagabonds, ſervants and la- 
bourers ; and were to puniſh defaults. The juſtices were 


each to have four ſhillings a- day during the ſeſſions, and 


two ſhillings for their clerk; this to be paid by the ſheriff 


out of the fines and amercements ariſing at the ſeſſions. 


By ſtat. 13 Ric. IL ſt. I. c. 7, it was ordained, that juſtices 


| ſhould conſiſt of the moſt ſufficient knights, eſquires, and 


gentlemen of the law, of the county, without any ex- 
emption for the ſtewards of lords, as was granted by the 


former act; and they were to be ſworn to put in execution 


all the ſtatutes relating to their office, By ſtat. 14 Ric. II. 


c. II. there were to be eight juſtices in every county. As 


ſome lords had been put into the commiſſion at that parlia- 


ment, it was ordained that no duke, earl, baron, or ban- 
neret, ſhould take any wages: and the wages were to be 


paid by indenture between the juſtices and the ſheriff. The 


next ſtatute relating to theſe juſtices was ſtat. 15 Ric. II. 


C. 2. 
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c. 2. before . 5 gives them authority to CHAP, XVII, 
proceed i in a ſummary way in caſes of forcible entry. By. I 


ſtat. 17 Ric. II. c. 9. they were made conſervators of ſome: 
old ſtatutes for preſervation of ſalmon, and the fry of fiſh. 


The laſt act on this head is chap. 10. of the ſame. ſtatute, 


which ordains, that in every commiſſion of the peace there 


ſhould be, if need was, two men of the law of that coun- 
ty, who ſhould make deliverance of thieves and felons as 


often as they might think it convenient. 
.. SUCH is the progreſs that was made by parliament in al 


tering our law during this reign. The deciſions of courts, 


for the reaſons before given o, we ſhall paſs over in ſilence. 


THE law is not much indebted to this king. It is faid to 
have been the inclination of Richard and ſome of his fa- 


RICH. I, 


The king and 


government. 


vourites to countenance the incroachments of the civil 


law; tho' this, probably, went no further than a partiality 


for ſuch parts of it as favoured high ſovereign authority. 
In the reign of this prince, when the ſovereign autho- 
rity often changed hands, when the nation was governed 
at one time by the king, at another by -an authority dele- 
gated to certain lords, who, in the ſtruggle for power, pur- 


| ſued each other with the moſt unrelenting animoſities, it is 


not to be wondered that the law was occaſionally made ſub- 


ſervient to the ſucceſsful party, and taught to ſpeak that 


language which would confirm their intereſts, and deſtroy 


all thoſe who oppoſed them. Moſt of the extravagancies 


which aroſe from this ſtate of things, conſiſted in judgments 
of treaſon, and attainders of obnoxious perſons, without 
due examination or trial. 


Ir was in this ſpirit, that conſpiring the death of the | 


dukes of Lancaſter and Glouceſter, the king's uncles, was, 


as before mentioned, declared by the king and lords to be 
high treaſon P; that Sir Thomas Haxey was condemned to 


„vid. ant. 156, e Cotton's Abrid, 354. 
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— 
RICH, II. 


HISTORY OF THE 


CHAP! XVII, die the death of a traitor, for having moved in the houſe of 


commons, that ceconomy might be promoted at court, and 
that to attain ſuch end, the court ſhould not be ſo much 
frequented by biſhops and ladies 4. Of the like kind was 


the proſecution before the committee of parliament, againſt 


Henry Bowet, attorney to the duke of Hereford, who 
having ſolicited for the duke concerning the poſſeſſion of 
his father's eſtate, was adjudged a traitor ; but in this caſe 
the puniſhment of death was changed to baniſhment r. 
Theſe and the like abuſes of law and juſtice muſt be aſcrib- 


eld to the violence of the times. 


THERE is no year- book of the reign of Richard 1. in 
print ; but Sir Matthew Hale ſays, he had ſeen the entire 
years and terms of this king in manuſcript :. There are 
ſome caſes of this reign to be found in Fenkins's Centuries, 
ſome in Kezlway, ſome in Benloe, and ſome in Fitzherbert's 
Abridgment. All theſe ſcattered notes have been collected 


by Bellewe, and digeſted under heads; 3 making a ſort of 


ſubſtitute for a year-book of this hang: 


4 Cotton's Abrid. . x Tyrr. vol. ul. 991. Hiſt, Com. 9 155. 
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HENRY 0 


Election of Members —Of the Clergy—Vicars inſtituted and 
indufted— Statutes of Labourers—The Parliament and 
Council—Attornies—Repeal of 7 7 reaſons — Heretic — Mul- 


tiplication— Pardons of Provors—Inſidiatores Viarum, &c. 

e Riots — Actions upon the Caſe—Of Aſſumpſet—The 

1 criminal Lam Peine forte et dure — Th King and Go- . 
* vernment—The de 

d 

F | 


HE judicial hiſtory of Henry 1 IV. has an advantage cHAp. xvii, 
over that of his predeceſſor ; for the deciſions of 
courts as well as the proviſions made by parliament during 
this reign have come down to our times. Our attention, 
however, will be principally engaged by the latter. The 
laws of this king are upon many of the ſubjects which 
vere convaſſed by parliament i in the former reign. One 
article of regulation was wholly new, and diſtinguiſhes 
this king's reign as the period when the firſt proviſions 
were made for ſecuring to the people a due and faithful 
choice and return of their repreſentatives. | 
In the fifth year of the preſent king a ſpecial act was 
paſſed for the puniſhment of a perſon who had aſſaulted, 
beat, and wounded a menial ſervant to one of the knights, 
repreſenting the county of Somerſet, during the time of 
parliament. It was enacted a, that proclamation ſhould be 
made where the fact was done, commanding the offender 


Ch. 6. | . * 
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Flection of 
members, 


Anis ron OF r 
CHAP. XVIII to appear in the king's bench within a quarter of a year; 
— 
HENRY IV. 


_ writ directed to the ſheriff, To prevent this in future, it 


as others, ſhould enter upon the election of knights; and 


cerned the knights of the ſhire. It was alſo enacted, that 


if not, to be attainted of the fact, and pay the injured party 
double damages, to be taxed by the judges, or, if need 
were, by an inqueſt; and further pay a fine to the king; 
and fo (ſays the act) Hall it be in all ſimilar caſes. It 
was in the ſame parliament prayed, that all perſons who 
arreſted a knight, or burgeſs, or any of their ſervants, 
knowing them to be ſuch, ſhould be fined at the king's 
pleaſure, and render treble damages to the party grieved. 
'To this it was anſwered, that there was a ſufficient re- 
medy already b. What this remedy was does not appear, 
unleſs it is to be collected, that the privilege was ſo no- 
torious and eſtabliſhed, as to intitle the party injured to 
an action. 
Ir was complained in parliament, that the election of 
knights of counties was ſometimes made according to the 
pleaſure of the ſheriffs, and generally againſt the form of the 


was enacted by ſtat. 7 Hen, IV. c. 15. that the election 
of knights ſhould be in the following way; namely, at the 
next county to be held after the delivery of the parliament- 
writ, proclamation was to made in the full county of 
the day and place of the parliament ; and that all thoſe 
then preſent, as well ſuitors duly ſummoned for that cauſe, 


then, in full county, they were to proceed freely and in- 
differently, notwithſtanding any requeſt or command to 
the contrary. After they, were choſen, their names were 
to be written in an indenture, under the ſeals of all thoſe 
who choſe them, and tacked to the ſame writ of parlia- 
ment; which indenture, ſo ſcaled and tacked, was to be 


held for theſheriff's return of the ſaid writ, as far as con- 
in the writs of the parliament, in future, this clauſe ſhould be 


cott. Abri. p. 433: $ 74. 


; | 5 . put; 


ENGLISH LAW. 


illi inter fuerini „ uobis in cancellarid noſtrã ad diem et 


locum in brevi contentos certifices indilatt. But becauſe no 
penalty was inflied by this ſtatute on ſheriffs who did not 
conform thereto, it was ordained by ſtat. 11 Hen. IV. 
c. 2. that the juſtices of aſſiſe ſhould inquire of ſuch returns 
in their ſeflions ; and if it was found by inqueſt, and due 
examination before them, that a ſheriff had made a return 


contrary to this act, he was to be fined one hundred pounds; 
and knights ſo unduly returned were to loſe their wages. 


Before theſe two acts there was no ſtatute relating to this 


matter, unleſs the ſtatutes of Edward I <. for free elections 
could be conſidered as ſuch. _ 


Tas two grand objects of reformation i in church mat- 


ters, the reſtraining the interference of papal authority, 


and providing for the regular maintenance of vicars, were 


purſued in this reign. The weapon now uſed againſt 
the pope and his adherents was the ſtatute of proviſors, 13 


Ric. II. ſt. 2. c. 3. which had put the proceeding by 


præmunire | facias into a ſtricter courſe d. Many new caſes 


were now brought within the penalty of this law. It was 
enacted by ſtat. 2 Hen. IV. c. 3. that if proviſion was made 
by the biſhop of Rome to any perſon, religious or ſecular, 
to be exempt from obedience regular, or to have any office 
perpetual within houſes of religion, or as much as one re- 


gular perſon of religion, or two, or more, had in the ſame, 


and ſuch proviſors accepted the ſame, they ſhould incur the 


pains of ſtat. 13 Ric. II. ſt. 2. . 3. Again, becauſe com- 


plaint was made that the Ciſſertians had purchaſed bulls to 


be diſcharged of tythes, and that this exemption uſed to be 


extended to their tenants, it was enaQted ©, that they 
ſhould continue in the condition they were in before the 


e Vid. ant. vol. II. 109. 4 Vid. ant. 164, Ch. 4. 


pur- 
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put; et electionem tuam in pleno comitatu tus Fate a diſ- CHAP. XVUL. | 
tines et apert? ſub ſigillo tuo, et figillis eorum qui elettiont r I, 


Of the clergy. 
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CHAP, XVIII. 
— — 


Vicars inſtituted 


and induQed. 


HISTORY OF THE 


purchaſe of ſuch bulls ; and they and all other orders which 
purchaſed bulls, or by colour of any bulls pretended to 


_ avail themſelves of a diſcharge from tythes, were to be 


warned to appear in two months by writ of premunire fa- 


cias; and if they made default, or were attainted, they 


were to incur the penalties of the before-mentioned act of 
Richard II. | 
Sven were the ſecurities n for the FOR payment of 
tythes, when an act was paſſed in aid of the ſtatute of 
Richard II f. concerning vicars. It was by ſtat. 4 Hen. 
IV. c. 12. enacted, that the former ſtatute ſhould be duly 


obſerved; that licences of appropriation made ſince ſhould 


be reformed according to the effect of that act; and if 
ſuch reformation was not made within a certain time, the 
appropriation and licence were to be void. All appro- 
priations of vicarages ſince the firſt year of Richard II. 
were declared void. And further it was enacted, that in 
every church ſo appropriated, or to be appropriated, a ſe- 
cular perſon ſhould be ordained vicar perpetual, canoni- 
cally inſtituted and inducted, and convenably endowed by 


the diſcretion of the ordinary, to do divine ſervice, to in- 


form the people, and to keep hoſpitality z and no religious 
perſon was to be made'vicar in any church ſo appropriated. 


Thus was it at length ordained, that vicars ſhould have in- 
ſtitution and induction, which gave them the ſame tenure 


as parſons; and to avoid the abuſes which had been ſo 
long complained of, religious houſes were no longer ſuf- 
fered to appoint any of their own body to ſuch appropriated | 


vicarages as belonged to them: 


TRE religious orders were no longer in ſuch ers. 
tion as they had been. A ſtatute was made in this parlia- 
ment reſtraining the four orders of friars, that is, the 
Friars minors, Auguſtines, Preachers, and Carmelites, from 


ag Vid, ant, 168. 


. taking 
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taking any perſon into their order, under fourteen years of 'CHAP. xvui. 


age, without the aſſent of the parents of the child ; and 
the chancellor was authorized, upon complaint duly made 
before him, to enquire into breaches of this ſtatute, and to 
puniſh the heads of the ſociety according to his diſcretion t. 
FURTHER proviſion was made for the regular payment 
of tythes. It was enacted by ſtat. 5 Hen. IV. c. 10. that 
farmers and occupiers of the poſſeſſions of aliens ſhould be 
bound to pay all tythes due to parſons and vicars, notwith- 
ſtanding they were ſeiſed into the king's hands, or any 
prohibition to the eontrary. Again, it was ordained by 


ſtat. 5 Hen. IV. c. 6. that no perſon ſhould be diſcharged 


of tythes by colour of any bulls; and if any were moleſted 


by pretence of ſuch bulls, the offenders were to be liable 


to the penalty inflicted on the Ciftertians by ſtat. 2 Hen- 
ry LV. c. 4. Becauſe it had ſometimes happened, that pro- 


viſions from the pope had been licenſed by the king, it was 


enacted u, that no licence or pardon ſo granted ſhould be 
available, if the benefice was full of an incumbent at the 
time it was granted. 'Theſe /icences ſhewed that the ſta- 
tutes againſt proviſions were not executed with rigour. 
However, in the ninth year of this king, a ſtatute * was 
made, confirming all the ſtatutes againſt proviſions and 
tranſlations of biſhops, and Y declaring, that the election 
to ſpiritual preferments ſhould be free. The other laws re- 
lating to church matters were ſuch as were made againſt 
hereſies; but theſe, unhappily for the firſt promoters of 
reformation in our church, were of a ſort which obliges 
us to rank them n_—_ thoſe that make a part of our pe- 
nal law. 

NoTHiNG remarkable was ordained reſpecting the lower 
claſs of people, except a regulation about apprentices made 
by ſtat. 7 Hen. IV. c. 17. It was complained, _ not- 


i Stat. 4 Hen, ans 17. * Ch. 8. 
* Ch. 8. 1 Ch. 9. 


Statutes of la- 
bourers. 


withſtanding 


5 


iS 
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CHAP, XVIII. wichdtanding the ſtatute of Canterbury 2, ordaining chat no 


6 
HENRY Iv. 


perſon who had worked in huſbandry till twelve years of 
age ſhould be permitted to be put to any myſtery or han- 
dicraft, yet the children of many perſons having no land or 
rent, were bound apprentice to crafts in cities and boroughs, 
«' for the pride of cloathing, and other evil cuſloms that 
ſervants do uſe in the ſume; which produced a ſcarcity of 
labourers and ſervants. To prevent this, it was enacted 
by the above act, that no one ſhould put his ſon or 
daughter apprentice to any craft or labour within a city or 
borougb, except he had land or rent to the value of twenty 
ſhillings per ann. at leaſt; but he ſhould put them to other 


labour as his eſtate required, on pain of one year's im- 


priſonment. Any perſon willing to make his child appren- 
tice, was to bring to the mayor or bailiff of the place a 
bill ſealed by two juſtices of the peace, teſtifying the value 
of the parent's lands. Any perſon taking an apprentice 
contrary to this act, was to forfeit a hundred ſhillings, to 
be recovered by complaint to the juſtices of the peace. All 
labourers and artificers were annually to be ſworn at the 
leet, to obſerve the ſtatutes relating to their wages and 


ſervice; and if they refuſed, they were to be put in the 


ſtocks for three days. To facilitate this, it was provided, 
that every town or ſeignory not having ſtocks mould be 
fined a hundred ſhillings. 

Tux laws paſſed in this reign reſpeRing the rights of 
property were few ; being only thoſe which concerned the 
king's grants. It ſhould ſeem that Henry, as well as Ri- 


| Chard, had been too eaſy in making grants to his favourites: 


to prevent this in future, it was endeavoured to avoid the 


miſrepreſentations and deceits which uſed to be impoſed on 


the king to obtain ſuch grants. Thus it was provided, by 
ſtat. 1 Hen. ES ©. Can that all thoſe who demanded and 


Vid. ant. 170. 


tencments, 
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tenements, rents, offices, annuities, or any other ——_ CHAP, XVIII. 
ſhould make expreſs mention in their petitions of the value HENRY Iv. 
of the thing, and alſo of ſuch things as they before had of 
the gift of the crown 3 and in failure of this, the grant was 
to be void. Again, it was ordained 2, that where lands 
were granted to the king without title found by inqueſt, or 
the king being otherwiſe intitled to enter, thoſe. who were 
diſſeiſed by the king's patentees ſhould have a ſpecial aſſiſe, 
without the chancellor ſpeaking to the king z and if they | / 
recovered, ſhould have treble damages. The ſtatute re- 
quiring the value of the thing petitioned for, to be ſpeci- 
ally mentioned, was explained by ſtat. 2 Hen. IV. c. 2. 
which, among other matters, excepts all-confirmations and 
licenſes to be made by the king i theſe were not to be 
void, though the petition did not mention the value. 
Stat. 4 Hen. IV. c. 4. went {till further than the firſt ; for, 
after declaring that the king would make grants to none 
but thoſe who deſerved it, and as it ſhould ſeem beſt to him- 
ſeif and his council, it ordained, that all thoſe who made 
any demand contrary thereto ſhould be puniſhed by the ad- 
vice of the king and council, and never have their de- 
mand. After this, a further explanation was made of ſtaf. 
1 Henry IV. by excepting the queen and the king's fond. 
Ax attempt was made by the commons to effect an al- 
teration in the judicature of parliament. The com- 
mons, who had been called to parliament in the reign of 
Edward I. merely to conſent to taxes upon themſelves and 
their conſtituents, when they had diſcharged that office, 
were not any further conſidered, nor looked upon as a ne- 
ceſſary part of the legiſlature. The attention which had 
been occafionally ſhewn to their petitions for redreſs of 
grievances, by making ſtatutes in purſuance of them, was 
a matter of grace in the king and lords; and was uſually 
conferred either to reward them for, or to cee, 8 


= Ch, i» -; Js.” » stat. 6 Hen, IV. c. 2. 
Vol. III. . ſupply 
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Wilts, wor.” ſa f In on as the king ſt 
pply of money. In proportion as the king ſtood in need 


HENRY IV. 


The parlia- 


ment and coun- 


eil. 


of this reſource, thoſe who held: the = of the nation 


grew into importance. 


TRE annual ſitting of un 0 during hv/long reign 
of Edward III. had familiarized the commons ſo much to 


the condition of parliament - men, that they began to con- 


fider themſelves as part of the legiſlature; and their claim 
was ſo far favoured, that their aſſent is mentioned not only 
to the taxing of their conſtituents, but ſometimes to gene- 
ral laws for the government of the kingdom. Notwith- 
ſtanding this, matters purely of a judicial nature were ſtil 
conſidered as within the excluſive province of the king 


and lords ©. It was a part of their original conſtitution to 


be the ſupreme court of the nation; and (it was thought) 
the admiſſion of the eommons to aſſent to general laws 
could make no precedent that would intitle them to inter- 


ere with the judicature of parliament, 


Bou the conſequence of allowing the commons to aſſent 
to laws in the time of Edward III. was, that during the 
reign of Richard. II. this was ſettled: by long uſage into a 
matter of right; and in the reign of Henry FV. they ad- 
vanced their pretenſions ſo far, as to claim a participation 


in that judicial eapacity which the lords had deemed to be 


folely their own. In this attempt they might reaſon upon 


very juſt ground. The awards, they might ſay, made by 


— 
— 


the king and lords in matters of private property are agreed 


to be the higheſt judgments that could be given; they are 
upon ſubje&s which are not within the cognizance of infe 
rior courts ;. and the relief afforded is of a kind which diſ- 
penſes with and over-rules the general courſe of the law : 


but the law cannot be diſpenſed with, nor altered otherwiſe 


than by an act of the legiſlature ; therefore the aſſent of 
the commons, as a part of the legiſlature, is neceſſary in 
* theſe judgments on-private petitions. In this manner 


2 Vid, ant, vol, II. 406, 


might 


the ſee during his exile. 


BB Wðꝙ LIS EH LAW. 
might the commons have argued 3 and probably fuch 1 rea- 


ſoning as this encouraged them in the following e to 


advance their claim to this ſuppoſed right. 


* — p A m ⁰¹ — — 
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Ix the reign of Henry IV. there was a petition to the | 


z king in parliament on behalf of the reſtored archbiſhop, 
praying, that he might have recovery for ſundry waſtes and 


ſpoils againſt Roger Walden, who had been appointed to 
The king inſtantly granted it, 
and it became an award in the uſual way. But the com- 


mons hearing of this, prayed the king, that ſince they were 
not made privy to the judgment, no record might be made 
to charge or make them parties therein; a language which 
was artfully enough contrived to conceal any conſcioufnefs 


that their interference might be thought newor ill· founded. 
But the king was more explicit in his anſwer; the archbi- 


ſhop, by his command, told them, that the commons in par- 


liament were only petitioners ; and that all judgments belonged 


to the king and lords, unleſs in flatutes and the like 3 which 


ordinance the king willed ſhould be from that time ob- 
ſerved d. 


king and lords. | 

Tus juriſdiction of the parliament and council was 
ſtill viewed with a jealous eye e. It was complained, that 
after judgment given in the king's courts, the parties were 
made to come, upon grievous pain, ſometimes before the 
king himſelf, ſometimes before the king's council, and 
ſometimes to the parliament, to anſwer there anew; which 


was conſidered as ſubverſive of the common law, as well 


as a great grievance to the people. To prevent this in 
ſome degree, it was enacted, by ſtat. 4 Hen, IV. c. 23- 
that after judgment given in the king's courts, the parties 


and their heirs ſhould continue in peace, until the judgment 
Parl. Hiſt. vol. IT. 50. * Vie. ant. vol. II. 417. 


Q 2 vas 


The commons acquieſeed in this command of 
the king, and no further attempt was made in this and 
the two next reigns to participate in the judicature of the 
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was undone by attaint or error, according to the old 
laws. 

Tno' the 3 of this atute'i is only aimed at ſubpœ- 
nas ſummoning perſons before the king himſelf, the coun- 
eil, and the parliament ; yet the enacting clauſe is ſo ge- 


neral, that it might be, and afterwards was, conſtrued as 
applicable to the equity- juriſdiction in chancery. It was 


an eaſy conſtruction to ſay, that all equitable conſiderations 


? ariſing on ſuch judgments ſhould be filenced ; and that no 


court, upon any ground whatſoever, ſhould preſume to 


_ diſcuſs their propriety, or ſuſpend their effect. 


Tk commons had two years before gone further than 
the proviſtons of this act reſpecting the two new courts of 


equity ; for they prayed that no ſubpzna might iſſue out of 


the chancery or exchequer*. It was alſo prayed. in the 
ſame parliament, that there might iſſue out of the exche- 


quer no more writs of datum eſt nobis intelligi. But to 


this it was anſwered, that the old uſage ſhould continue s. 

Ir ſeems, that while the chancellor was trying all means 
to eſtabliſh his judicature, there begun ſilently to obtain in 
the court of exchequer a practice to entertain fuits in the 
like manner by /ubpena, and ſuggeſtions by bill; which 
proceedings are here complained of, as equally new and 
illegal with thoſe in chancery. It was not at all unnatural, 
that an equitable juriſdiction ſhould be exerciſed by the 


court of exchequer; for the cogniſance of the king's debts 
being confined to that court, it would have been hard in- 


deed, that ſuitors there ſnould be deprived of thoſe equi- 
table remedies which all common ſuitors might have in 
chancery; and as this eourt had a chancellor of its own, 
there ſeemed nothing wanting to complete the form and 
eircumſtancę of a court of equity. Thus, as common 
Perſons ſued in chancery, it became the cuſtom for the 
king's debtors to file their bill in the exchequer. So ill 
founded is the opinion, that the court of equity in the ex- 


* Cott. Abri. p. 410, ſ. 99. * Ibid. p. 413. f. 99. 
1 | chequer 
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and that it was founded on ſtat. 33 Hen. VIII c. 39h. 
At length the connexion between a chancellor and a court 
of equity became ſo inſeparable, that it will be hardly too 
general to pronounce, wherever that officer was, there 
was alſo that juriſdiction. 

Ar another time, we find it was prayed by the commons, 


that the ſtatutes about ſuggeſtions made in the reigns of Ed - 


ward III. and Richard II. ſnould be obſerved i. With all 
this ſolicitude to keep the juriſdiction of the council within 
bounds, there is more frequent mention-of it, and more 


inſtances of its judicial powers, than in any former period &. 
Many applications were made to parliament concerning 
the bounds of juriſdiction in the conſtable and marſhal, and 
the ſteward and marſhal !; but no n was enacted on 


either of thoſe points. 

TE juriſdiction of the court of admiralty ſtill continued 
to excite jealouſies; and many applications were made to 
parliament on the ſubject: theſe produced a ſtatute in the 
ſecond year of the king, by which it was enacted, that 
the ſtatute of Richard II. ſnould be obſerved; and moreover, 
that whoſoever felt himſelf grieved contrary thereto, ſhould 
have his action by writ grounded upon the caſe againſt him 
who ſo ſued in the admiral's court, and recover double da- 
mages. The N was alſo to forfeit ten n pounds to 1. 
king. 5 


Nexr, as to the courſe of cv; and other matters 


relating to the ordinary adminiſtration of juſtice. The grie- 


vous injury done by thoſe who made forcible entries, and 
otherwiſe got violent poſſeſſion of land, occaſioned ſome 
ſtatutes that rendered the proceeding by aſſiſe rather more 


expeditious : this was by granting of courſe a ſpecial afſiſe, 


to enquire of the fact immediately, without waiting for the 
general commiſſion, which iſſued only twice a-year. The 


. | 
4 Inft, 118. l Cott, Abri. p. 411. f. 432. 
en. Abri. p. 422. ſ. 78. ſ. 64. 2 * Fe * 5 
> Cott, Abri, . IV. paſſim. | 
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CHAP. XVUI. firſt inſtance in which the parliament reforted to this me- 
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thod, was, where perſons had obtained grants of the king, 


and by virtue of ſuch patents had turned out the true 
owners. It was enacted by ſtat. 1 Hen. IV. c. 8. that 


where lands were granted by the king's patent, without 
title found by inqueſt or otherwiſe, and the king had no 
entry by law, the perſon ſo diſſeiſed ſhould have a ſpecial 
affife of the chancellor's grant, without any ſuit to the 


ling; and if he recovered, he was to have treble damages. 
The next inſtance in which ſpecial affiſes were to be 


granted without ſuit to the king, was, where ® any one 
made forcible entry to the uſe of himſelf ar of another, by 
way of maintenance, or took and carricd away any goods 
from the poſſeſſor of the frechold after ſuch forcible entry; 
in ſuch caſes the party attainted was to ſuffer a year's im- 


priſonment, and yield double damages. In ſuch ſpecial 


aſſiſes was to be named a juſtice of one of the benches, or 
the chicf baron, if hewas a man of the law. | 

WE have ſeen n, that by the ſtatute of Richard II. 2 
diſſeiſee was enabled to bring his afliſe againſt the diſſeiſor 
if he took the profits, and the aſſiſe was brought within 


a year: this limitation was now thought too ſhort ;, and 


therefore, by ſtat. 4 Hen. IV. c. 7. the diſſriſee is allowed 
to bring his aſſiſe againft the firft diſſeiſor at any time dur- 
ing the diſſeiſor's life, if he tock the profits. As to other 
real writs, the demandant was to commence his ſuit within 
a year againſt the perſon who was tenant of the frechold at 
the time the action accrued to him, if ſuch tenant 2001 the 
profits at the time the ſuit was commenced. This provi- 
ſion was followed by ſeveral others of the ſame nature in 
ſubſequent reigns, ane they were uſually called Rlatutes of 
pernors of profits. 

Bc ausn in aſſiſes of moi diſſeiſin, mo other real 
write, it had been common, where lands lay in antient de- 


* Stat. 4 Hen, IV. c. 8. Vid. ant. 202. 
| s meine 
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meſne and within franchiſes, to charge the bailiff, lord, CHAP. XVII. 
mayor, or other chief officer, as a wrong-doer, in order to , : 
deprive him of the benefit of his franchiſe in that inſtance, - 
it was enacted by ftat. 9 Hen. IV. c. 5. that in ſuch caſes 
the juſtices of aſſiſe ſhould (if the perſons required it) firſt 
enquire by the aſſiſe in the country whether they were 
really diſſeiſors or tenants; and if it was found that they 
were named by colluſion and fraud, the writ was to be 
abated, and the plaintiffs to be in grievous mercy. The 
other ſtatute relating to real writs is ſtat. 4 Hen. IV. c. 22- 
concerning the remedy incumbents were to have, if 


ejected by the king's preſentee ; theſe perſons were here- 1 þ 
by permitted to ſue at any time, without being confined = "8 
to the term of a Vear. as they * n by ſome * . | | 
acts o. | {8 
Some few 8 were Rs 8 * 1 
actions, and actions in general. It was enacted by ſtat. 1 
2 Hen. IV. c. 7. where a matter was adjourned on ac» 18 
| count of ſome difficulty, after. a verdict, that if the ver- | j \ 
R dict had paſſed againſt the plaintiff, he ſhould not be non- i= 
ſuited; meaning, that he ſhould be barred by the verdict. 1 
1 This expedient of plaintiffs reſorting to a nonſuit, was. | g f 
1 uſed on other occafions. The commons prayed, that 1 
7 when the defendant had waged his law, the plaintiff might "8 
1 not be nonſuited; but no ſtatute was made to prevent it.P. 8 
It had lately become the practice, that a defendant ſhould 1 
it not be admitted to wage his law againſt an account ſet- ö f 
8 tled before auditors, though this was contrary to the uſage b It 
1 in the time of Edward the Third d. It was complained, 1 
5 that this new point of law had been much abuſed; for plain- ö 1 
of tiffs would, in an action of debt upon arrears of account, 1 
| ſurmiſe that the defendant had accounted before auditors ; '| 
al which auditors might, perhaps, be only apprentices or i i 
le. ſervants to the plaintiff; and in truth no account had been li: 
+ Vid, ant. vol. II. 378, » Cott, Abri. p. 466. f. 33. 4 Vid, ant. 97. 1 
ne | : LE, taken, [ | 
| jo 
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vided, that the records and proceſs of pleas, real and per- 
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WENT nor was any thing really due ; but the plaintiff . 
would get a favourable inqueſt, a and ſo obtain a recovery. 
To prevent this, it was enacted, that the juſtices in the 
king s courts, and other judges before whom ſuch actions 
in cities and towns were brought, ſhould have power to 


examine the attornies and others, and thereupon receive 


the defendant to his law, or try the un by . ac- 
cording to their diſcretion. | 

Sou ſtatutes were made for the government of. pro- 
ceſs. It was enacted by ſtat. 5 Hen. IV. c. 12. that 
when a ſtatute- merchant was certified into chancery, and 


| a writ awarded, and returned into the common- pleas, 


and the ſtatute there once ſhewn, the juſtices might re-con- 
tinue the proceſs till full execution was had, without a ſe- 


- cond view of the ſtatute. Becauſe many people were out- 


lawed by erroneous proceſs, and by reaſon of ſickneſs 
could not appear in perſon, as the law required, to re- 
verſe ſuch outlawries, it was enacted by ſtat. 7 Hen. IV. 
c. 13. that the juſtices and chief-baron ſhould examine 
ſuch perſons, and thereupon admit their attornies ; how- 


ever, the writ of capias ad fatisfaciengum was to continue 


as at common law. That the execution of proceſs might 
not be defeated by thoſe who had the cuſtody of perſons 
impriſoned, it was enacted by ſtat. 7 Hen. IV. c. 4. that 
in an action againſt a gaoler for an eſcape, no protection 
ſhould avail. | 

For the ſafe keeping of 3 and able to preſerve 
them intire and unaltered, it was ordained by ſtat. 11 Hen. 


IV. c. 3. (as had been before provided) r that the juſtices 


of abe ſnould cauſe to be delivered into the king's treaſury 


all records of aſſiſes of novel diſſeiſin, of mortaunceſtor, 


and of certifications (with all appurtenances and append- 
ages), before them determined. And further it was pro- 


1 Vid, ant. vol. II. 423. 
„ ſonal, 
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| ſonal, and of affiſes of novel diſſeiſin and mortaunceſtor, CHAP,” XVIII, 
certifications and others, whereof judgment was given 88 
and enrolled, or things touching ſuch pleas; ſhould in no 

' wiſe be amended or impaired by new entering of the clerks, 
or by the record or thing certified, in witneſs, or command- 
ment of any juſtice, in hs term after Jucgmant given and 
enrolled. _ 

Tk extortion of ſheriffs, and the forma; of ns baili- 
wicks, occaſioned ſome few regulations of the ſame ſort 

with thoſe that have been frequently before mentioned. 
At length it was enacted by ſtat. 4 Hen. IV. c. g. that 
ſheriffs ſhould abide in their bailiwick during their office, 
and ſhould not let it to ferm to any one: and theſe two 
points were to be inſerted in the ſheriff's oath. 

Tux parliament began to make ſome proviſion for or- 
dering attornies, who had now become a very con ſiderable 
body of ment. Complaint had been made of the miſ- 
chiefs ariſing from their ignorance and want of knowledge 
in the law; and therefore, to make ſure of their qualifica- 
tions, it was ordained by ſtat. 4 Hen. IV. c. 18. that all 
attornies ſhould be examined by the juſtices, and by their 
diſcretions their names ſhould be put in a roll : they were 
to be good and virtuous, and of good fame; and if they ap- 
peared to be ſuch, they. were to be received and ſworn well 


Attornies. 


— —— 
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and truly to ſerve in their offices, and eſpecially that they | li 
make no ſuit in a foreign county: all other attornies were I 
to be put out, and ſuch as were paſſed in the above man- 9 
ner were to be put in their places by their mafters, that 
is, by their clients. It was enacted, that when qualified I 
attornies died, or ceaſed to act, the juſtices might appoint ö [ 
others in their room, being virtuous and learned, and bi 
| ſworn as above mentioned. It was enacted, that if any at- | f 
torney was found notoriouſly in default, of record, or other- 1 


8 
ern 


= a 4 
2 n 


viſe, he ſhould forſwear the court, and never be received 


* Vid. ant. vol. II. 402. and vid, Vid. ant, vol. II. 304, 305- 
fat, 1 Hen, IV. c. 11. 3 | 
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CRAP. XVIL to minke fuit in any of the king's ccourts 2 this ordinance 
. was alſo to be obſerved in the exchequer, at the diſcretion 


— —-— 
— 
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of the treaſurer and barons. At was again ordained, by 
chap. 19. of the ſame act, that no ſteward, bailiff, nor 
miniſter of lords of franchiſes, having return of writs, 

mould be attorney in a plea within the franchiſe. . - 0h 


Ir ſeems as if ſome act was made on this ſubjeQ in the E 


11th year of this king, though it does not now appear; 
for in the 13th year the clerks and attornies of both the 
benches prayed a revocation of it. The anſwer of the 
parliament to that petition was, that the juſtices of both 
the benches ſhould conſult about it, and alſo concerning. 
other miſchiefs in the ſaid courts u. In this reign ſome - 
acts were made for ſettling the fees of -courts ; as theſe of 
the marſhal, of the chirographer, the clerk of the crown, 
and the like*. Some regulations were alſs made to pre- 


vent the embezzling of writs on which fines were levied, | 


and ſubſtituting other fees, and notes of fines, in the 
place of the true ones ?. 

WE now come to the conſideration of ſuch ſtatutes as 
relate to the criminal law. The windication of Henry 
and his adherents required that the articles of treaſon 
enacted inthe 21ſt year of the laſt reign, ſhould not be ſuf- 

fered to continue in force. In the iſt year of Hen. IV. 
it was enacted, that whereas in the 214 year of Richard II. 
divers pains of treaſon were enacted by ſtatute, inſomuch 
that no one knew how he aught #0 behave himſelf, to us, 
ſpeak, or ſay, for doubt of ſuch pains 3 therefore, in no 
time to come any treaſonſhould be adjudged otherwiſe than 

as was ordained by ſtatute in the preceding reign 3 mean- 
ing the ſtatute of treaſons 25 Ed. III. This meaſure of 
| repealing new- enacted treaſons, by declaring all void but 
thoſe contained in the ſtatute of Edward III. was reſorted 


cott. Abri. p. 483. 1. 49. | Stat. 5 Hen, IV. "ay 
= Stat, 2 Hen, IV. c. 8. 10. 23. 
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to in beinen bag law had been nee CHAP. XVIII. 
| ftrained to anſwer particular purpoſes. | HENRY IV. 
Tas ſame motives of favour to his partifans which: in- 
duced Henry to concur in the above act, led him to con- 
ſent to ſome laws of an oppoſite nature; for in the nent 
year aſter this humane ſtatute was paſſed, the king, at the : 
inſtigation of the clergy, by whom he had been materially | 
ſerved at the time of his claiming the crown, conſented _ ET. 
that ſome rigorous meaſure ſhould be deviſed againſt the 
heretics, or Lollards, as they were then called. The puniſh- 
ment of bᷣereties by burning is mentioned in Bracton; 18 
and this wasin England, as in all other chriſtian countries, - I 
the pain which religious zealots had agreed in inflicting = 
upon all thoſe who oppugned the eſtabliſhed ſuperſtitions. 
Notwithſtanding this, it has been a doubt whether the 
writ de heretico comburendo was a common-law proceſs, or | 
was given by this ſtatute ; though it ſhould ſeem, from the 1 
ſcope and wording of this act, that nothing more was 1H 
meant, than that the biſhop ſhould be enabled to direct e- 1 j 
ecution without the intervention of this writ ; for it enacts, 5 
that credence ſhould be given to the dioceſan by the ſheriff, 
who was to receive the offender, and cauſe him to be 
burnt. So far, therefore, from appointing or even con- 
firming this writ, the preſent * ſeems in ſome degree to | 
ſuperſede it. 5 
Ar preſent there was no temporal Ws? in force againſt eretics. 1 
hereſy ; for the ſtatute of Richard II. which was the firſt | 
made on that ſubject, and had been obtained ſurreptitiouſ- 
ly, was repealed the next year, as has been before ſhewn?. 
The ſtat. 2 Hen. IV. c. 15. was now made, containing, 
like other acts upon clerical matters, a minuteneſs and 
length not uſual in the other ſtatutes of this period. The 
meetings of heretics in their conventicles and ſchools are 
ſtigmatized in this act with the name of confederacies to 
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CHAP. X xvnl. ftir up ſedition and inſurrection; the very pretence that 


HENRY IV. 


had been made uſe of by the Romans againſt the primitive 
Chriſtians, and which had been adopted by the Romiſh 
church ever ſince, to ſuppreſs all oppoſition or enquiry 
into its errors. To prevent perſons of this deſcription 
from eſcaping out of the biſhop's dioceſe, it was now or- 
dained, that none ſhould preſume to preach openly or pri- 
vily without the licence of the dioceſan of the place firſt 
had and obtained, except curates in their churches. None 
were to hold, teach, or inſtruct, openly or privily, or write 
any book contrary to the Catholic faith or determination of 
holy church, nor make conventicles, or hold ſchools ; nor 
were any to maintain thoſe who did. All perſons having 
ſuch books or writings, were to deliver them to the dio- 
ceſan within forty days from the proclamation of this ſta- | 


tute; and thoſe who did not ſo deliver them, or who 


otherwiſe offended againſt this act, and all thoſe defamed 


and evidently ſuſpected thereof, were to be arreſted by the 


direction of the ordinary, and committed to priſon till they 
canonically purged themſelves, or abjured their opinions. 


The ordinary was to proceed according to the canonical 


decrees, and determine the matter within three months 
from the arreſt. If the party was canonically convict, he 
was to be confined in priſon at the diſcretion of the ordi- 
nary, and moreover to be put to the ſecular court (except 
in caſes where, according to the canonical decrees, he was 
entitled to exemption), to pay a ſine to the king; which 
fine was to be aſſeſſed by the dioceſan, and certified to the 
exchequer, to be levied by proceſs from thence. 

Tus far of thoſe canonically convicted; but farther, if 


perſons ſententially convict refuſed to abjure their opini- 
ons, orafter abjuration relapſed, a more rigarous courſe was 


directed. Such perſons were by the canons to be left to 


the ſecular arm; and it was now enacted, that in ſuch 
caſes credence ſhould be given to the dioceſan, „or his com- 


miſſary, and the ſheriff, and mn or bailiff of the place, 
ſnould 
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ſhould be preſent when the ſentence was given, if required 
by the dioceſan or commiſſary; and, after ſentence” pro- 
mulgated, ſhould receive, and them before the peoplt'in a 


237 


CHAP, XVIIE; 


— mu 


HENRY. 1. 


bigh place cauſe to be burnt, to the example and terror of 


others. It is obſerved reſpe&ing this firſt ſtatute againſt 
the preachers of new opinions, that the print differs mate- 
rially from the record, ſo as to give a A a N ame 
proceeding *. £ 414 

Wr find it RO in a this 0 3 tha a writ 
was ſent to the ſheriffs of London for the burning of 


William Sawtree, clerk, convicted by the clergy b. This 


was according to the'antient courſe, by iſſuing the writ de 


heretico comburendo; for the new method directed by this 
act put the whole authority into the biſnop's hands; and as 


he might direct his ſentence to be executed without the 


writ, the perſecution againſt the followers of Wiekliſfe 


was likely to be more warm than before. In the 8th year 
of the king the prelates procured a long and ſanguinary 


bill to be exhibited-in parliament againſt the ſpreaders of 
new opinions, under the name of Lollards. This bill 
was to empower every officer or miniſter whatſoever 


to apprehend and enquire of ſuch Lollards, and that no 
ſanctuary ſhould be allowed them. But the church- men 
were not gratified in this inſtance e. In the 11th year it 


was prayed by the commons, that perſons arreſted under 


ſtat. 2 Hen. IV. might be bailed, and freely make their 
purgation, and that they might be arreſted by none but 


ſheriffs, or the like officers, nor any havock be made of 


their goods; but this intended relaxation of the new courſe. 


againſt heretics was not paſſed into a law d. 

The notion of producing gold out of other metals, hos a 
chemical proceſs, and the infatuation with which theſe 
vain hopes were purſued, occaſioned a law to be made in 
this reign againſt theſe experiments. This proceſs was 


z Cott, Abridg, p. 409, ſ. 48. e Cott, Abri. p. 456. f. 62. 
b Ibid, p. 497, f. 29. "Ibid, p. 47a. f. 29. | 
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car. XVUI. ſometimes called mulkiphication, and to multiply, becauſe it 


— 
HENRY IV. 


was with a view to inereaſe that quantity of metals, though 


in reality i it ſeldom had any other effect than diminiſhing = 


that which the credulons adventurer poſſeſſed before the 


operation began. | The pretence of poſſeſſing this ſecret 


of changing metals had been practiſed by cheats, to draw 
ſupplies out of the pockets of the weak and ignorant; and 


had been ridiculed, ' before this time, in one of Chaucer's 
Tales e. Beſides the miſchiefs here mentioned, which 


perhaps, might be better left to experience to correct, 


without making them the object of legiſlative notice, it is 


moſt probable that this impoſture was many times held 
forth as à cover to the real operation of coining baſe 
money, in which light it became a matter of ſerious and 
national concern. It was for thts reaſon, and perhaps 


under ſome ſmall apprehenſion leſt the proceſs of changing 


metals might by pofſibility ſucceed, that it was enacted by 


ſtat. 5 Hen. IV. e. 4. that any one who multiplied gold 
or ſilver, or uſed the craft of muſtiphcation, and was at- 


tainted thereof, ſhould incur the pain of felony. 
Becavse many perſons had lately been beat and maim- 


ry and afterwards had their tongues cut out, or their eyes 


put out, it was by the ſame ſtatute f made felony for any 
one fo to cut tongues, or put out the eyes of any one, if it 


was proved to be done with malice prepenſe. This ſhews 


that mayhem was not now conſidered as a felony of life 


and limb ; for though cutting out tongues did not come 


under that conſtruction, yet putting out eyes was a may: 
hem at common law 8. Theſe were all the felonies enacted 
In this reign. The miſdemeanors, beſides what may have 


been mentioned in different parts of this reign, were few. 


The ftatute 12 Ric. II. c. 6 b. againſt unlawful games, was 


© A perſon who had been tricked © TIE III Cant. Tales, vol. iii. 
of his money in this way, aftera Þ- L edit, Tyrwh. 
minute account of the proceſs and 
the deception, is there made to ſay, *©® Via ant. vol. II. 34, 35- 


To, which advantage is to wut * Vid. ant, 170. 171 


i confirmed 


ke 
t: 
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confirmed by ſtat. 11 Hem, IV. e. 4. and it was moreover 
ordained, that labourers and ſervants offending againſt it 
ſhould be impriſoned for fix days. All mayors, - bailiffs, 
and conſtables: of towns were to put this ſtatute in 
force. 

 SBVERAL hows were nnd to ans ie pro- 
ceedings. The appeals in the reign of Richard II. brought 


againſt lords and others, were of a ſingular nature, and 


probably occaſioned the ſtat. 1 Hen. IV. c. 14. which 
ſtates, that many and great inconveniences had ariſen 
heretofore from appeals. To prevent the like in future, 
it provides, that all appeals of things done within the realm 
ſhould be tried and determined by the good laws of the 
realm 5 and of things done out of the realm, before the 
conſtable and-marſhal of W nn Met 
to be in parliament. 

Tas too eaſy granting of pardons to provors were re- 
_ ſtrained by ſtat 5 Hen. IV. c. 2. This act ſtates, that 
divers commons and notorious felons would, upon their 


arraignment, in order to ſave their lives, become provors; 


ſo that in the mean time by brockage, grants,. and giftsto 
be made to ſeveral perſons, they might obtain their char- 


ters, and after their deliverance become more notorious 
{ felons than they were before. To prevent this, the act 


provides, that if any perſon ſued for a pardon in ſuch caſe, 
his name ſhould be inſerted in the charter, with mention 


CHAP. xm. 


Mn Iv. | 


Pardons to 
provors, 


. 


that it was granted at his inſtance; and if the provor be- 


came afterwards a felon, the perſons ſuing the pardon was 
| to forfeit 100l i, 

Sou circumſtances relating to the perſonal benefit of 
clergy were ſettled and explained. It was ſtated by ſtat. 
| 4 Hen. IV. c. 2. that the king was willing to be gracious 
to the clergy in their affairs, in return for the part they had 
taken in his favour when he came to the crown; and 


i Vid, ant. vol. II. 464. — 
iy theretore 


Inſidiateres 


viarum, &c . 


/ 
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CHAP: XVIII, therefore he confirmed in the fulleſt manner the ſtatute de 


— — 
HENRY IV. 


clero, 25 Ed. III. and further, conſidering that the words 


inſidiatores viarum, et depopulatores agrorum (which had 


been mentioned in a petition of the clergy to parliament) 


were not commonly uſed in indictments in the time of 


Edward III. and his progenitors z and being willing, for 


the quiet of the people, to avoid ſuch novelties, he cauſed 
it to be enacted, that ſuch words ſhould not be uſed in in- 
dictments, arraignments, appeals, or any other impeach- 
ments; and though indictments to that effect might be 
taken, neither thoſe words, nor words to that effect, ſhould 
prevent any one from having the privilege of holy church, 
but they ſhould be delivered to their ordinaries without any 
impeachment k. As the Lollards were ſtigmatized with 
the ſuſpicion of being diſorderly vagabonds, who wandered 
about the country doing great miſchief, the above general 
charge was contrived to be inſerted in indictments againſt 


| them; and it had been the opinion of the judges, that per- 


ſons ſo convicted ſhould be deprived of their clergy. In 

the next chapter of the ſame ſtatute it is recorded, that the 
archbiſhop of Canterbury, for himſelf andthe other biſhops, 

had promiſed the king, that whenever a clerk religious, or 
ſecular, convicted of treaſon not touching the king, nor 
his royal. majeſty, nor-a common thief, and ſo notoriouſly 
holden ſhould be delivered to the ordinary as ſuch, that 
the ordinary ſhould keep him ſafely and ſurely, and accord- 
ing to a conſtitution provincial 2 bþ- made by the arch- 
biſhop and biſhops, in purſuance of letters of the late arch- 
biſhop, dated 12th Mar. 1351 !, in which conſtitution 
were to be ordained certain pains for the obſervance of it ; 


and it was enacted, that no ſuch convict ſhould make his 


purgation contrary to the form of that conſtitution. The 
conſtitution here. mentioned was to be ſhewn to the king 
in this parliament, but there i is no evidence that it was 


even made. 


Ch. 2. iI Vid. ant. vol. II. 4633 
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All the acts that have hitherto been mentioned, requir- CHAP. XVI 


ing jurors to be of a particular deſcription and qualifica- HENRY iv. 


tion, related only to thoſe jurors who tried iſſues ; but 


5 ſome preſentments having lately been made at Weſtmin- 


ſter by outlaws, and ſanQuary-perſons, not properly re- 


turned by the ſheriff, it was provided by ſtat. 11 Hen. 

IV. c. 9. that no indictment ſhould be made but by in- 
| queſt of the king's ' lawful liege people, returned by the 
ſheriffs or bailiffs of franchiſes, without any nomination 
to the ſheriffs or bailiffs of franchiſes of the perſons that 
ſhould be returned, except by the officers ſworn and 
known; and all indi ments contrary to this act are de- 


clared void. Notwithſtanding the many alterations made 


in the qualifications of jurors in ſubſequent times, and the 
ſolicitude ſnewn to chuſe them from among thoſe that 
were thought, from their rank and character, to be above 
temptations to corruption, nothing further was provided 
reſpecting thoſe jurors who found indi dtments. 


BE c Aus the people of the county of Cheſter commit- 


ted felonies in the neighbouring counties, and then eſcaped | 


into that principality, it-was ordained, that proceſs of. ex- 


igent ſhould be iſſued againſt ſuch perſons in the county 


where the fact was done: if they eſcaped into the county 
of Cheſter, the outlawry or exigent was to be certified to 
the officers and miniſters of that county, who ſhould take 
the party, and ſeize his lands and goods as forfeit to the 
prince or lord of the principality, the king ſtill having his 
year day and waſte ; but the lands out of the principality 
were to go as thoſe of perſons living in other counties. 


The ſame method was to be obſerved in caſe of treſpaſſes 


committed out of the county of Cheſter, | 
Tx laſt ſtatute in this reign mn made ſome alteration 


in the ſummary method which had _ been deviſed® to 


m-Stat, 13 nen. Iv. c. 7. Vid. ant, 2. 
Vou e p - ſuppreſs 


Riots,! . 


HISTORY OF THE 
CHAP. XVIII. ſuppreſs. and puniſh rioters. It was thereby ordained, 
— maps whenever any riot, aſſembly, or rout of people was made 
againſt tho law, that the juſtices of the peace, three, or 
two of them at the leaſt, and the ſheriff and under-ſheriff, 
ſhould come with the power of the county (if need were) 
to arreft them, and ſhould have authority to record what 
they found done in their preſence againſt the law; by 
which record the parties were to ſtand convicted, in the 
ſame manner as had been before provided by the ſtatute of 
forcible entries o. If the offenders were gone before the 
Juſtices and the ſheriff came, then they were to inquire 
within x month after the fact, and hear and determine it 
according to law. If the truth of the matter could not be 
found in the above way, they were to certify the king and 
his council of the matter; which certificate was to have 
the force of a preſentment by twelve men; the offenders 
were to be put to anſwer thereon; and; if found guilty, 
were to be puniſhed at the diſcretion of the king and 
council. If the parties traverſed the matter ſo certified, 
tho certificate and traverſe were to be ſent in to tlie king's 
bench, and there tried and determined. If the offenders 
did not appear before the council, or in the king's bench, 
at the firſt precept, then a ſecond was to iſſue; and if 
they were not found, then the ſheriff; or under-ſheriff, 
was to make proclamation in the full county next enſuing. 
the delivery of the ſecond precept, that they ſhould ap- 
pear in the council or king's bench; or, if in time of va- 
cation, in the * chancery, within three weeks then next 
following ;/ and if they did not appear, they were to ſtand 
convicted. The juſtices dwelling neareſt the place, with 
the ſheriffs and juſtices of afliſe, were to execute this ſta- 
tute, under the penalty of 100l. for every default. 
Fux above ad tended to increaſe the authority of juſ- 
tices of the peace, who were daily growing in conſe- 
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quence, many matters relating to the police TIE ſubmit- CHAP. xvni. 
ted to their cogniſance by different acts of parliament. 5 * hang 
This authority was ſometimes abuſed. _ We find that con- 
| ſtables of caſtles would get themſelves to be aſſigned juſtices 
of the peace, and under colour of that commiſſion would 
impriſon in their caſtle thoſe whom they wiſhed to oppreſs, 
till they made fine for their deliverance. It was for this 
reaſon ordained by ſtat. 5 Hen. IV. c. 10. that none ſhould 
be impriſoned by juſtices of the peace but only in the 
common gaol, with a ſaving to ſuch lords as had franchiſes. 
Thus far of the alterations made by ſtatute in this reign. 
Our of the deciſions of courts during this reign, we 4 gions upon 
ſhall ſelect for conſideration the ſingle head of actions the caſe. 
upon the caſe, and ſome few alterations in our criminal 
law. To return to any of the topics that have been ſo 
recently and ſo fully canvaſſed, ſeems entirely unneceſſary 
at preſent. When we have made ſome further advance 
in our Hiſtory, they will be of courſe reconſidered, and 
many of them placed in a new point of view. 
DuRiNG the reign of this king, actions upon the caſe 
had grown very common. We find this action brought 
Tor diſturbing a way—againſt an hoſtler for orſes loſt— 
for negligently keeping fire and burning the plaintiff's 
houſe — for not infeoffing after promiſe—for not doing ſuit 
—for ſelling bad wine—for not repairing banks—for en- 
ticing away a ſervant—for n a ſchool near an anci- 
ent one P. 
Thrse writs of treſpaſs were not only applied to a 
variety of new caſes, but they were likewiſe more nicely 
conſidered, and their peculiarities better underſtood. In 
the reign of Henry IV. we find the term of treſpaſs ſur le 
_ caſe in familiar uſe : before, they were more uſually called 
actions of treſpaſs ſin:ply; but the marks of diſerimina- 
tion between 7reſpaſs and treſpaſs upon the of 885 now 
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HIS TOR Y OF THE 


CHAP, XVIII. to be diſtinctly aſcertained. Tt was held, that the former 
ſt al 
HENRY ry. . mult always be vi ef armis, the latter never. The nature, 


however, of injuries is often ſo complex, and their con- 
| ſequences ſo various, that the truth of a matter ſounding 
in caſo, could not be properly ſet forth without ſometimes 
alledging cireumſtances which carried evident force in 
them: therefore, in 12 Hen. IV. where an action on the 
caſe was brought for ſtopping a ſewer, ſo as ſeveral acres 
of ground were flooded, it was held good that the ſtop- 
ping the ſewer was laid vi et armis, that being a malfea- 
ſance, and the remote cauſe of the injury ſuſtained by the 
plaintiff; though the conſequential damage, which was the 
immediate cauſe, and the git of the action, was in caſe r; 
a diſtinction which was many years after adopted as a 
Juſt one. It was then laid down, that the cauſa cauſans 
(as they called it) might be forcible, as in this inſtance of 
ftopping the ſewer, and be laid vi et armis even in an ac- 
tion upon the caſe, though that action is properly ground- 
ed upon the conſequence of ſuch ſtoppage * this conſequence 
they diſtinguiſhed by the appellation of cauſa cauſata. 
Tunis was the manner in which they refined on this new 
action. It was in its conception ſo near of kin to the 
action of treſpaſs, that it required no ſmall degree of ſa- 
gacity to perceive the inſtances in which the old form 
failed, and it was neceſſary to make a ſpecial writ. The 
caſes in the reign of Edward III. and thoſe in this period, 
which we have hitherto conſidered, are founded upon 
 malfeaſances, or ſuch. inſtances of neglect as were in the 
nature of a malfeaſance ; both which were ſo much in the 
like caſe (according to the requiſition of the ſtatute of 
Weſtminſter) with the old writ of treſpaſs, that the ad- 
mitting of them to be TY of this ipecia: writ of treſ⸗ 
paſs was obvious and eaſy. 
Bur the action upon the caſe was found ſo ovnrenient 
a remedy, that it was wiſhed to extend it ſtill further. 


x 12 Hen. IV, 3. 


They 


They wanted n cs "CHAP, XVHL 
 miſes ; but theſe did not ſo kindly fall within the analogy penny aw.) 
of former inſtances. - It was thought ſomewhat harſh to 4 
give the name of treſpaſs; to a thing which was never 
done; it took therefore ſome time, and needed the con- 
current force of ſome ſtrong motives to induce the courts 
to admit theſe new writs. The preſent ſtate of the reme- 
dies in uſe, where contracts were not performed, operat- 
ed, very probably, towards gaining a ſupport for theſe new 
actions upon the caſe. ' If a man performed not his cove- 
nant, an action of covenant lay; but it had been long 
held, that an action of covenant muſt be grounded on a 
ſpecialty 5 ſo that where the parties had not fo bound 
themſelves, that remedy failed. If a man did not pay 


F 

| money which he owed, the remedy was by action of debt; 

f in which the defendant might diſcharge himſelf by wager 5 

I | of law, unleſs the demand was founded upon a ſpecialty. : | 

I the ſame in detinue, which indeed was only another form 

e of the action of debt; To obviate theſe and the like de- : 
fects, and to legitimate an actien of a more effectual na- 

4 ture in matters of contract, was worth the attempt. Se- 

be veral actions of this kind were brought into court, before 

* they were allowed and eee by a n —_— | 

nk in their favour, 

bis THe firſt caſe of this kind, upon record, was in 2 2 Hen- 

d, ry IV. It was an action againſt a carpenter; Quare cum, 

4 c. aſſumpſiſſet, &c. to build a houſe within a certain time, 

the be had not done it. It was objected, that this was in cove- 

the nant ; and as no writing was ſhewn, the action mult fail, 

of This was ſupported alſo by Brian, who at the. ſame time 

PL conceded, that perhaps if the writ had ſaid that the work 

of. bad been begun, and had afterwards through negligence been 
ſtopped, it might be otherwiſe; thereby adhering to for- 

15 mer determinations reſpeQing malſeaſances and caſes of 

ker. negligence. He pronounced, however, this remedy inade- 


quate where the contract was executory, and where the 
only complaint againſt the defendant would be for his 


hey 


3 HISTORY OF. THE 


CHAP. XVIII leben or n- fe formance- The cauſe was diſmiſſed 
| 1 on the above objection t. In the 11th of the ſame king 
i, there was exactly the ſame caſe before the court: the ſame 
b oObjections were raiſed, the ſame conceſſion was made, 
but in plainer terms; and the cauſe was diſmiſſed on the 
ſame grounds as the former u. Thus the court ſeeemed to 
have determined againſt the very conception of this kind 
of action. It is remarked upon this caſe by an author of 
later times x, that in theſe caſes there was no conſidera · 
tion alledged; that it was nudum pactum, and therefore 
the actidn could not lie; which, it cannot be denied, may 
be an additional objection, but it was not taken at the 
time, and the cauſe appears by the report to have been 
diſmiſſed both times upon the ſame defects, namely, the 
want of a written covenant z and the prevailing opinion, 
which confined theſe actions to inſtances of malfeaſance 
and negligence, where the defendant had really done ſome- 
thing. 

TT muſt be obſerved of theſe determinations, 42 they 
left all perſons who had made agreeements without deed 
(for, if a mere writing, it could not be declared on in co- 
venant), and where nothing had been done to execute the 
contract, entirely without redreſs. It is not improbable, 
that the repeated deciſion of this point might have driven 
parties ſo circumſtanced into chancery, where they could 
have theſe agreements decreed to be ſpecifically perform- 
ed. This perhaps, as well as other confiderations, might 
incline the courts to review this grand point, and try if 
they could accommodate the notions of law,' as then un- 
derſtood, to the exigency of the occaſion ; and thereby 

not only draw back into its proper channel the current of 

deciſion from the chancery to the courts of common law; 

but, by rendering this action more general, put the nation 

in poſſeſſion of what was then much wanted; a more ef- 

3 fectual common-law redreſs in matters of contract. This 
was not wennaplifhert till ſome years oo es 
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Tux criminal law, as praiſed | in this reign was in 
general governed by the ſame ame and rules: as in 
the reign of Edward III. 5 
Son few points are now. to be met with n 1 
yhich did not before oecur, and others that ſome what. de- 


viate from the more ancient practice: of the former ſort 


27 
CHAP. xVII. 


— 
oo RY: * 


'The criminal 


law, 


is the account given in the firſt year of Henry IV. of the ? 


trial of a peer. In all caſes of life and limb, the lords 
poſſeſſed a judicature, by which every peer had, according 
to Magna Charta, a right to be tried: In this capacity 
the lords acted as judges, and fat as in a court, being 
bound to hear and determine according to the rules of the 
common-law. This judicial character, it ſhould ſeem, 


was ſupported with more ſcruple, and with a cloſer atten- 


tion to legal formalities, than their parliamentary one, 


where they often decided on the lives of men without any 


evidence of guilt, or even the pretence of atrial J. The 
proceedings on the trial of a peer are thus related in a 
caſe that happened in the beginning of the reign of Henry 
IV. An indictment of treaſon had been found againſt a 

peer, under a commiſſion directed to the lord mayor and 
others for that purpoſe: . after this the king granted a com- 
miſſion to an earl, reciting the above facts, and that the 
place of ſteward of England was vacant, and thereby ap- 
pointing him to that office, to do right to the lord indict- 
ed, commanding all lords to attend, and the conſtable of 
the Tower to bring his priſoner before him. The trial 
was held in Weſtminſter-hall, where the ſteward ſat under 
a cloth of ſtate, the lords fitting down the hall on each 
fide, and the judges round a table in the middle. The 


juſtices then delivered in the indictment; which on that 


occaſion was confeſſed by the defendant, and judgment 
accordingly given : but, ſays the book, if it had been de- 
picd, the ſteward wWas to begin with the loweſt lord, ou 


1 vid. ant. 185. 
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CHAP. XVIN, afk all their opinions * their conſeience, without ag 
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operate in favour of the acceſſary a. Thus it was now 


' SOME points on the law of prindbjet ny at are 


allo to be found in the books of this period. We have 


ſeen the prevailing doQrine in the reign of Edward HI. 
was, that an acquntal or pardon of the principal ſhould 


held by Thirnizg, juſtice, that where a man was indicted, 
and cleared, either by pardon, clergy, or abjuration, the 
acceſſary ſhould not be arraigned ; for it was a ſettled rule, 
that wherever the principal was ſaved by law, the acceſ- 


ſary ſhould go quitÞ; and ſo the law continued to be 


underſtood in aftertimes. So ſtrialy were perſons held 


to the obſervance of the legal dependence between the 
character of the principal and acceſſary, that where a 


principal was attainted at the king's ſuit upon an indiQ- 


ment, the acceſſary could not be put to anſwer in an ap- 


peal at the ſuit of the party ©, for both muſt be attainted 


at the ſuit of the ſame perſon. If a principal was found 
| guilty of homicide ſe defendendo, it was held, that the ac- 


oeſſary ſhould not be arraigned d. The general tenor of 
caſes in the reign of Edward III. ſeems to indicate that a 
perſon being preſent, aiding and aſſiſting, was conſidered 


1 only as acceſſary; but the opinion of lawyers ſeemed now 


to have altered, and a perſon who was preſent, aiding 
and aſſiſting, at a murder, was held to be a principal e. 


. a perſon taken by RY my in HO the coroner 


was always to view the body f. 


_ Wk have ſeen, that the petty jury, when they gave a 
verdict of acquittal on an indi&ment of homicide, uſed to 
be required to ſay who was the perſon that really com- 


mitted the fact g. It had now grown into practice not to 


require this, unleſs the indictment had been found before 


„ Men IV. . 1j Hen. IV: 3. 

Vid. ant. 125, 126. © 7 Hen. IV. 27, 35. | 
b + Hen. IV. Bro. Cor. 18. f Hen. V. Bro, Cor, 168, 
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the coroner k. That officer being in duty bound to find CHAP. XVII; 


who bad cominited” the mender, id Heise us If checking 
expected the jury, who tried the traverſe, and had defeated 
his inquifition,, to fapply it by finding another. It 


coroner, if a perfon indicted before- them was defirous of 
becoming a provor i; ſuch an appeal being adjudged void 
by the court of king's bench. A perſon was appealed by 
three different provors, and having. vanquiſhed one, he 


e eee e to or en as rene 
ab Lf 

TurnE was — care then ae a 2 once ac 
quitted ſhould not be again arraigned for the ſame offence. 
But where the firſt arraignment was, either without an 
original, or with a bad one, he might be newly arraigned 
at the ſuit of the king. However, if the original was good, 
whether it was an appeal or indictment, he could not after- 
ward be arraigned, though the meſne proceſs, or return, 
was ever fo bad l. In like manner, if the plaintiff was 
nonſuit in his appeal, the defendant might be arraigned at 
the king's ſuit m. It was held, that where a felon was 
within the benefit of a ſtatute· pardon, the court were ex 


officto to declinearraigning him, though he made no claim * 


of it. A man was convicted of robbery, in an appeal at 
the ſuit of the perſon robbed, who relcaſed the execution; 


and afterwards the king alſo, reciting the releaſe, pardon- 


ed the execution: this was held to be no pardon of the 


felony, which muſt be expreſsly named o. We find it 


laid down for clear law, that an appeal of murder could not 
be brought beyond a year and day from the fact; which 
ſecms to imply that all other appeals mw! be een 


at a more : diſtant ee p. 


* 22 Hen, IV. 93. P 11 Hen, Iv. 41. 
i g Hen. IV. 1. 6 =» 11 Hen. IV. 41. 
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CHAP. Xvi, | THE ſevere penance. to which priſoners were ſub- 
jected, if they. refuſed to plead, was now inflicted in a dif- 
| ferent manner from that which is deſcribed in Fleta and 
Peine fares Britton 4%. They were now to be put en diverſes. meaſons 
e. baſes et efloppes, gue - ils giſent par la terre touts nuds  for- 
fque leur braces, que il mettroit ſur chacun deux tant de 
fer et poids quils. puiſſent porter, et plus, i int quils ne puiſ- 
ſent lever, et quils: nauer aſcun manger, ne boire, 6 non l. 
plus pier pain quil puiſſent trouver, et de leau plus pres al 
gaole ( excepte eau courant) et que le jour quils ont pain .quil 
nayent de leau, et e contra, et quils GISENT ISSINT, TANT- 
QUILS FURENT MORTS3 r, Thus, they were to lie under 
a peine (for ſo it was now aclled inſtead of priſon, which 
is the word in the ſtatute) till they were dead, an event 
that was likely ſoon to follow from the account here given 
of the weights to be placed upon them. By what autho- 
rity this proceeding was altered between the time of Fleta 
and the reign of Henry IV. can only be determined by 
conjecture. It is probable, ſo material a change in judi- 
cial proceedings as one which affected life, would not 
have been hazarded without the ſanction of the executive 
5 power at leaſt, if not of parliament; but no mention 
| is to he found of any ſuch order or direction. In later 
times we find ; a further alteration in the mode of compel- 
| ling prifaners to ſtand a trial; and if an authority had been 
given by. parliament or the council for this ſecond change, 
it is leſs likely that no trace of it ſhould be left, as it muſt 
have been given ſince the reign of Henry IV. when pub- 
lic memorials have been kept with more ſecurity than in 
earlier times. Whatever was the authority for the firſt 
change, the motive to it has been thus accounted for: It 
has been thought to ariſe from the juſtices in eyre and juſ- 
_ tices of gaol-delivery not ſtaying above two or three days 


— — op 
HENRY IV 


Vid. ant. vol. II. 136, 137. At Cambridge 1471. 
18 Hen. IV. 1. f | 8 47 | 


in 


3 
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* 


in a county-town, who therefore,could 3 wait bs the CHAP. XVII, 
tedious method, before uſed, of forcing the criminal to 
plead, as it laſted ſometimes torty days t; the probability 
and juſtneſs of which ine an be inen br 
the reader. 
Ir a perſon charged with felony Senki mute, it was ala 
to impannel a jury 'ex officio, to try whether this filence 
was a device of the priſoner, or an infirmity that had aQu- 
ally fallen upon him; in order that fo grievous a puniſh- 
ment might be inflicted on none who were diſabled by the 
viſitation of heaven u. It had now become a ſettled prac- 
tice to infli the peine forte et dure, as well in appeals, as 
upon indictments x; a point concerning which there ſeems 9 
to have been ſome difference of e in the reign of | — 
Edward III. | fi 
THERE appears 8 8 in e Fe of 
this reign, relating to the deſcription of offences: theſe | 
ſtood generally upon the foot of determinations in the reign 
of Edward III. However, we find the following point of 
treaſon,” A man had taken the ſeal of an old patent, and 
put it to a new commiſſion, by authority of which he col- 
lected much money, and otherwiſe impoſed upon the world: 
this was held to be forging the king's ſeal, and the offender 
was accordingly drawn and hanged, It ſeems to have 
been long agreed, that lands entailed were not to be for- 
feited for treaſon 2, and of courſe not for felony. Where 
a man had a felon in his houſe, and permitted him to de- 
part, this was held to be no eſcape of a felon, becauſe he 
had not arreſted him, for felony a; and again, where a man 
was ſtruck, and afterwards died of the plague, the offender 
who eſcaped out of the cuſtody of the conſtable, was ad- 
judged not to be guilty of felony vb, | 


— 
HENRY „ 


© Barr. Stat. p. 86. We Y 2 Hen, IV, 25. 
8 Hen. IV. 3, = 7 Hen. IV. 32, 
* Hen. IV. 1,2 9 Hen. IV. 1. 
Vid. ant. 134. 8 11 Hen, IV. 12, 
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— 
HENRY IV. 


The king and 
government. 


HISTORY. OF TEE 


Tr does not appear that our juriſprudence was nder any 
particular obligation to this king After the reign of 
Richard II. it was an advantage that the reigning prince 


had no prejudices againſt the antient common law. The 


law in general was ſuffered to take its courſe. If it was 
ever turned afide from its proper direction, it was in the in- 
ſtance of certain obnoxious perſons who were to be deſtroy- 
ed by this inſtrument, as one more e effeQual and ſafe n ; 


"ou violence. 


I the 6th of Henry IV. that monarch did not + bree 


to proceed againſt the archbiſhop of York for rebellion and 


treaſon. Sir William Gaſcoigne, the chief-juftice, hav- 
ing ſome doubt about acting in ſo hazardous an enterprize, 
the king appointed Sir William Fulthorpe for judge, who 
pronounced ſentence of death, which was followed by im- 
mediate execution. This ſeems to have been with very 
little formality of trial, and is the firſt inſtance, in this 
country, of a capital puniſhment inflicted on an archbiſhop. 
The earl of Nottingham was condemned in a like fummary 
manner. In the following reign, the earl of Cambridge, 
ſome other lords, and Sir Thomas Grey, were indicted 
by a jury of commoners of high treaſon. The evidence 
upon the indictment was, that the conſtable of South-⸗ 
ampton caſtle had ſworn, that they had ſeparately confeſſed 


their guilt to him. Upon this evidence Sir Thomas Grey 


The ſtatutes. 


was executed. But the lords pleading their privilege, the 
king thought proper to ſummon eighteen barons, with 


the duke of Clarence as their preſident, to try them. The 


evidence given to the jury had been put into writing, 
and was now read to the lords: it does not appear that the 
priſoners were even produced in court ; but they were in 
this manner convicted and accordingly executed c. 
SEVERAL ſtatutes were made in the reign of Richard Il. 
without the n of the commons; but they hed acquired 


= Hum, vol. III. 97. 


during 


es n LAW 


during that reign an aſcendancy which gave them import- CHAP. uu. 
ance 5 and in the 1ſt of Henry IV. though foiled in their r f, 


attempt to ſhare in the judicial department of the lords, 


they drew from that houſe, as we have ſeen, an expreſs re- 


ſolution that they had a legiſlative authority in all ſtatutes, 


grants, and ſubſidies 4. This was a declaration expreſsly 


in favour of their right. It was, nevertheleſs, ſo little re- 
garded in practice, that in the very next year it was in- 
vaded; for the famous ſtatute 2 Hen. IV. c. 15. againſt 
Lollards was paſſed without the aiſent of the commons, 
who are ſaid to have expreſsly tee againſt it :; not- 
withſtanding which, this act has always been held to be an 


act of parliament, and was occaſionally enforced às ſuch, 
till repealed in the reign of Henry VIII. It was afterwards 


revived, and carried into ſevere execution, in the reign of 


Philip and Mary, but was finally een in the reign of 


queen Elizabeth. 
InsTANCEs like this produced the petition in the 8th of 

Henry IV. in conſequence of which it was enacted, at the 

requeſt of the commons, that certain of the commons' 


houſe ſhould be preſent at the ingroſſing of the parliament- 


roll. The grievance complained of was not remedied: 
entirely by this precaution. It had got into practice, upon 
entering the bill on the ſtatute- roll, to make additions, di- 
minutions, and alterations, whereby the act was made to 
vary, and that ſometimes materially, from the ſubſtance of 
the commons” petition ; and the roll was not unfrequently 
drawn up directly contrary to their ſenſe and intention f. 


A practice like this required redreſs. The commons remon- | 
ſtrated in 2 Hen. V. and contended, that conſidering they 


were as well afſentors as petitioners, ſtatutes ſhould be made 
according to the tenor of the writing of their petition, and 
not altered, We do not find that this repreſentation of 
the commons produced any anſwer or nn corree- 
tion of the cauſe of complaint. 


4 Vid. ant. 227. i vid. Cotton's Abrid. Table, Sta- 
A4Inſt. 51. 7 tutes, &c. and Vid, ant. 145, 146. 
| | Tas 
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CHAP. xVmI. 


— 
HENRY IV. 


HISTORY OF THE 


"Tus year-book of this king's reign is complete : and 
many caſes are likewiſe to be found in Jenkins and Benloe. 
The reports of Henry IV. as they contain matter that 


bears a nearer affinity to the ſtate of our laws at this day 


than the books of Edward III. are more likely to engage 
the attention of a modern reader. Their form is leſs irk- 


ſome, and the ſubje& more intelligible ; they have leſs the 


ſtyle of an entry than the old reports, and give a ſtate of the 
caſe, and what was ſaid upon it, more in the way of a 
narrative. Notwithſtanding theſe advantages in their fa- 


vour, it is the opinion of a learned writer 8, that the re- 
ports of this reign, as well as thoſe of Henry V. do not ar- 
rive, either in the nature of the learning contained in them, 
or in the judiciouſneſs and knowledge of the judges and 


pleaders, or in any other reſpect, to the perfection of thoſe 
in the laſt dweſre years of Edward II. 


4 Hal. Hiſt. 175. 
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H E N R I V. 


Additions — Statute of Amendments— Laus againſt He- 
retics—Forging' of Deeds—Riots—Of Truce and Safe- 
Conduct The King and YR Ran, De 


HE few changes made in n the law by partiament — 
ing this military reign, oonſiſt principally in ſuch 


proviſions as were framed to promote the deſign of ſeveral 


ſtatutes paſſed in the time of the two preceding princes. 
The election of knights and burgeſſes, the puniſhment of 
proviſors and heretics, and the ſuppreſſion of riots, were 
favourite objects in this, as they had been in the two for- 


mer reigns. The ſtatutes upon thoſe, and ſome few other 


articles of reformation, conſtitute the whole of the juridi- 


cal hiſtory of this reign; the deciſions of courts, during 


nine years, furniſhing nothing of any great importance. 
Tx ſtatutes hitherto mentioned concerning the repre- 
ſentatives of the people, relate to the mode of elec- 
tion 2. The firſt act in this king's reign is to aſcertain 
the qualifications of the electors and perſon to be elected. 
Knights of the ſhire, ſays the act, ſhall not be choſen un- 
leſs they are refident within the ſhire the day of the date of 


the writ of ſummons ; and the knights, eſquires, and 


others, who are to be chooſers of the knights of ſhires, 
are to be reſident within the ſhire in the manner and form 


aforeſaid. Again, citizens and burgeſſes of cities and bo- 


i 


| '® Vid. ant. 220. ; 


25s 


Qualification of Eleftors—The Clergy—The Statute of - 


CHAP. XIX. 


HENRY V. 


Qualification of 
electors. 
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CHAP: XIX, roughs are to be citizens and burgeſſes reſident, dwelling, 


— 
HENRY v. 


and free in the ſame, and no other ers nor in ny other 
manner whatever. o 
Wr have ſeen, that in the laſt reign vicars were eſta- 


bliſhed in poſſeſſion of their benefices d; we now find an 


act for limiting the ſalaries of curates and chaplains ; the 
former were to have eight, and the latter but ſeven marks 
per annum ©. The ſubject of proviſors, and the poſſeſſion 
of eccleſiaſtical benefices by aliens, occaſioned ſeveral acts 
in this reign. The ſtat. 13 Ric. II. c. 3. prohibiting 
Frenchmen from holding church benefices, was enforced by 
ſtat. 1 Hen. V. c. 7. with an exception of priors alien con- 
ventual, and other priors having inſtitution and induction, 


ſo as they were catholic, and fqund ſurety not to diſcloſe 


the ſecrets of the realm. The penalties of a premunire 
Were inflicted by ſtat. 3 Hen. V. c. 4. on perſons obtaining 
proviſions, licences, or pardons, againſt the ſtatute 5 Hen- 


Ty IV. c. 8%. The ſame jealouſy which had been long 


entertained of foreign churchmen in this kingdom, was 
ſhewn by the Iriſh parliament in the laſt reign ; when they 
paſſed an act prohibiting the Iriſh people from accepting 
any church benefice whatever: by the Iriſh were meant, 


. thoſe original inhabitants of the country who had almoſt 


always been in a ſtate of reſiſtance to the Engliſh ſettlers. 
This act of the Iriſh 2 was now confirmed by 
the ſtat. 4 Hen. V. c. 6.; and further, if any archbiſhop, 
biſhop, abbot, or priorof the Iriſh nation, made any colla- 

tion or preſentment contrary to that act, or brought with 
them, as ſervants, any Iriſh rebels to parliament, to learn 
and diſcover the ſecrets and ſtate of the Engliſh, it was or- 
dained, that their temporalties ſhould be ſeized into the 


N : king's hands till they had made fine to the king. 


FR Es for the probate of teſtaments were ſettled by ſtat. 
4 Hen. V. c. 8. By another ad, the ordinary was em- 


vid, ant. 222, c Stat. 2 Hen, V. ſt. 2. c. 2. « Vid, ant. 223. 


powered 
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powered to inquire into the government of hoſpitals; and CHAP. XIX. 
if they were of the king's foundation, he was to certify Hank v. 


the ſtate of them to the chancery ; if of another's founda- 
tion and patronage, then he was to make correction and 
reformation according to the laws of holy church e. | 
Ox ſtatute was occaſioned by the old diſpute about 
eccleſiaſtical juriſdiction. Complaint had been made to 
parliament, that perſons were ſued in the ecclefiaſtical 
court, as well for matters touching freehold, debt, treſ- 
paſſes, covenants and other things (the cogniſance of 
which belonged to the king's court), as on queſtions ma- 
trimonial and teſtamentary ; and when a perſon appeared 
upon citation, and demanded a libel, in order to be inform- 
ed what he was to anſwer, or purchaſed a writ of prohibi- 
tion, the libel uſed to be denied. That perſons might 
not, in this manner, be deprived of their remedies at 
common law, it was enacted by ſtat. 2 Hen. V. ſt. 1. c. 3. 
that the libel ſhould be delivered to the party, without 
difficulty, at the time when by law it was grantable. 
Sou amendments were made in the courſe of proceſs 
and proceeding. We have ſeen what remedy was given 
by ſtatute in the time of Edward III. for perſons whoſe 
goods were ſeized as the goods of an outlaw by miſtake of 
the ſheriff f. The great uſe of the writ de idemptitate nomi- 
nis was to aſcertain whether the perſon ſo injured was the 
party really meant by the exigent. To make this proceſs 
more accurate and certain, it was prayed in the laſt reign, 
that no man might be outlawed without his ſurname, and 
the name of his town and county 8. At length a ſtatute 
was paſſed to aſcertain this matter, and it was enaQted by 
ſtat. 1 Hen. V. c. 5. that in every original writ of actions 
perſonal, appeals, and indi&ments, in which the exi- 
gent ſhall be awarded, to the names of the defendants 
additions ſhould be made of their eſtate, or degree, or 


* Stat. 2, Hen. v. t 1. c. 1. | © Cott, Abri. p. 422. F. 33. | 
* Vid. ant. vol, II. 374. = | 
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CHAP. x1x, myſtery, and of the towns, or hamlets, or places and 
counties of which they were, or be, or in which they be 
or were converſant, otherwiſe the outlawry to be void 5 
and before the outlawry pronouneed, the writ and indiQ- 
ment may be abated by exception of the party. It was 
alſo provided, that though the writs of additions perſonal 
were not according to the records and deeds, if ſuch addi- 
tion was ſurpluſage, the writ ſhould not be abated on that 
account. 'The clerks of the chancery, if they left out 
uch additions, were to, be puniſhed, by fine, at the diſcre- 
The ſtatute of tion of the chancellor. The flatute of additions, as it was 
tens. afterwards called, removed thoſe ineonveniences that uſed 
| to be occaſioned by the want of naming e, the 
0 parties in a writ. 
The ſtatute of A STATUTE of jeofail and nada was 1 in 
amendments- order to remove ſome doubts which had ariſen upon ſtat. 
x4 Ed. HI. ſt. I. e. 69. It was ordained: by ſtat. 9 Hen. V. 
c. 4. that the juſtices before whom ſach plea or record 
was made or was depending, ſhould have power and au- 
thority, as well by adjournment as by way of error, or 
otherwiſe, to amend fuch record and proceſs, according 
to the permiſſion of the former ſtatute, as well after judg- 
ment as before, ſo long as the record was before them. 
Thus this act did no more than extend the powers of the 
ſtatute of Edward III. by allowing fuch amendments to be 
made aſter judgment. In the ſecond year of the king, a 
flatute had been paſfed to ſecure plaintiffs in the full fruits 
of a judgment obtained. It had been common for de- 
fendants in' cuſtody on. execution, to ſue out a certiorari 
or corpus cum cauſa, and when brought before the chan- 
cellor, they would be diſcharged upon bail or mainpriſe, 
and ſometimes - without either, againſt the will of the 
plaintiffs, whom they thus defeated of their judgments : 
to prevent this, it was enacted by ſtat, 2 Hen. V. ſt. 1. 


HENKY iP 
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c. 2. that if upon ſuch writs it was returned, that the per- CHAP. xix. 


ſon was a priſoner on a judgment, he ſhould be remanded 
immediately, and there remain without bail or mainpriſe 
till he had agreed with his plaintiff. + Y 
ANOTHER regulation was made by ſtat. 2 Hen. V. 
: ſt. 2. c. 2. concerning the qualifications of jurors. The 
ſtatute complains, that many were diſinherited, becauſe the 
perſons who paſſed on inqueſts were © common jurors, 
c and others that have but little to live on but by ſuch in- 
« queſts, and nothing to loſe on account of their falſe 
« oaths, whereby they offend their conſciences the more 
largely: it was therefore now provided, that none 
thould be admitted to paſs on inqueſts upon the trial of 
the death of a man, nor between party and party in pleas 
real, nor in a plea perſonal, where the debt or damage 
declared for amounted to forty marks, unleſs he had lands 
or tenements of the yearly value of forty ſhillings above 
all charges; and if he had it not, it was a cauſe for which 
either party might challenge him. Becauſe the under- 
officers of ſheriffs continued in their offices from year to 
year, it was found no eaſy matter for an injured perſon to 
obtain redreſs againſt them: it was therefore enacted by 
ſtat. 1 Hen. V. c. 4. that thoſe who were bailiffs of ſheriffs 
in one year, ſhould not be in office for th- three years 
next following, except bailiffs of ſheriffs inheritable in 
their ſheriffwicks 5 nor was any under-ſheriff, ſheriff's 
clerk, receiver, or ſheriff's bailiff, to be attorney in the 
king's courts during the time he was in office with ſuch 
ſheriff. By ſtat. 9 Hen. V. c. 5. the ſtat. 14 Ed. III. ſt. 
1.0. 7. concerning the appointment of ſheriffs was diſ- 
penſed with for a time; and the reaſon given was, that 
the late peſtilences and wars had not left in the country ſut- 
ficient perſons of ſubſtance to anſwer the. requiſites of 
that act; the king therefore was authorized, during four 
years, to appoint ſheriffs and eſcheators at his pleaſure. 
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CHAP. xix. 
ot ing 
HENRY V. 


Tauss againſt 


heretics, 


HISTORY OF THE 


Tux whole ſecular power ſeems, at the beginning of 
this reign, to have been made ſubſervient to the ends of 


the prelates in ſuppreſſing the Lollards. It was enacted by 
ſtat. 2 Hen. V. ft. 1. c. 7. that the chancellor, treaſurer, 


juſtices of both benches and of the peace, ſheriffs, mayors, 
and bailiffs of cities and towns, and all other chief officers 


of places, ſhould upon entering into their office take an 
oath, to uſe their whole power and diligence to deſtroy al 


hereſies and errors, commonly called Lollardies, and aſſiſt 
the ordinaries and their commiſſaries as often as required 
by them, ſo as they paid their expences of travelling. Ne- 
vertheleſs they were enjoined by that act not to poſtpone 
the king's ſervice to that of the church. Beſides the pe- 
nalties to which Lollards were before liable, they wert 


now to ſuffer forfeiture of goods and lands, as in caſe of 
felony; only the lands ſuch convicts held of the ordinary 


or his commiſſary before whom he was convict, were to 


bde forfeit to the king; but no heretics thus left to the ſe- 


cular arm were to forfeit their goods till they were dead; 


in which particulars this new proviſion did not conform to | 


the law of forfeiture for felony. The juſtices of the king's 
bench, of the peace, and of aſſiſe, were empowered to 
enquire (that is, take indicxments) of Lollards and their 


maintainers, and award proceſs ; but beeauſe hereſy was | 
a ſpiritual offence, they were to deliver the party, when 
taken, tothe ordinary by indenture, within ten days after 


the arreſt, to be tried by the laws of holy church. The 


indictment was not to be uſed as evidenee, but only for 


information before the ſpiritual judge, who was to com- 


mence his proceſs, as if no indi&ment had been found. 
This was the famous act againſt the Lotlards, upon which 
many of thoſe people ſuffered. In the preamble they are 


loaded with the imputat ion of ſtate crimes, as a pretence 


= delude the people into a concurrence witn the church- 


men in their perſecution ; they are ſaid to be united in con- 


iederacies to _— the Ring and all other cſtates of the 


; realm, 


D727, oe ma... . 


ENGLISH LAW. 


realm, both lay and ſpiritual, and all manner of policy, Mat. XIX. 


and finally the Iaws of the land: ſo ſenſible were they that 
the charge alone of difference in religious opinions could 
not juſtify to the people ſuch ſanguinary proceedings. 
Some ſtatutes were paſſed relating to the coin. It was 
made felony by ſtat. 3 Hen. V. ſt. 1. c. 1. to make, buy, 
or import certain coin then prohibited by proclamation, 


called gally halfpence, ſuſkins, and dodkins ; and the pay- | 


ments in theſe coins ſubjected the party to certain penal- 
ties. Much doubt had ariſen, whether clipping ,waſhing, 


and filing, was an offence within the ſtatute of treaſons; 


and it was accordingly ſo declared to be, by ſtat 3 Hen. V. 


ſt. 2. c. 6. and cogniſance thereof, and of every other fal- 


ſity of money, was given to the juſtices of affiſe : the juſ- 
tices of the peace, likewiſe, might ſtill enquire thereof; 
that is, take indictments and iſſue proceſs of capias, but 


no farther. The ſuſpicions entertained of the treaſonable 


practices of the Welch ſtill continued; and it was enacted 
by ſtat. 3 Hen. V. ſt. 2. c. 3. that all fuch Britons dwell- 
ing in the queen's houle, and others abiding near the 


houſe, and elſewhere, not made denizens, ſhould be voided 


out of the realm by a certain day, under pain of felony. 
And becauſe many Welch made inroads into Shropſhire, 


| HENRY V. 


4 


Hereford, and Glouceſterſhire, and took away people by 


force, the juſtices of the peace were authorized by ſtat. 2 
Hen. V. ſt. 2. c. 5. to enquire, hear, and determine ſuch 


offences, award proceſs of outlawry, and certify this to the 


lords of ſeignories where ſuch plunderers harboured, who 
were to order execution to be done thereon. By another 


ſtatute it was ordained k, that all Iriſhmen and'Irifh clerks- 


heggars, called chamber-deacons, ſhould be voided out of 
the realm by a certain time, on pain of loſing their goods, 
and being impriſoned at the king's pleaſure ; excepting 
graduates 1 in the ſchools, ſerjeants and apprentices of the 


— 


* Stat. 1 Hen. V. c. 8. 
law, 
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262 HISTORY OP THE 
CHAP. XIx.” law, thoſe who were inheritorsin England, religious per- 
ſons profeſſed, merchants of good fame and their appren- 
tices, and thofe with whom the king would diſpenſe. All 
Triſhmen having eſtates and benefices were to dwell on 
them. This act is ſtated to be made for the quiet and 
peace of _— and the in and ade of Ire- 
land. F | 
ThE len reſpecting forgery, as ſtated by our ali wri- 
ters |, ſeems to have become obſolete, as a ſtatute was now 
Lads, impoſing a leſs penalty than the old law, and yet 
adding ſomething to the then exiſting law. It is ſaid by 
ſtat. 1 Hen. V. c. 3. that people poſſeſſed of lands or tene- 
= KEE „„ ments ſaffered loſſes, becauſe perſons fubtilly imagined and 
Seeds. ” forged anew divers falſe deeds and muniments, to trouble 
and charge their lands : it was enacted, that a perſon fo 
injured ſhould have recovery of his damages againſt the 
party making and publiſhing, who was alſo to make fine 
at the king's pleaſure. This was ann. a civil in the 
place of a criminal proceeding. 
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| | SEVERAL laws were paſſed to facilitate the execution of 
i proceſs againſt offenders living in places where the king's p 
1 writ did not run. Becauſe felons living in Tyndal and f 
Hexham eſcaped the proceſs. of the law, which could not 
be executed in thoſe franchiſes, it was provided m, that 
| proceſs ſhould be made at common law, till they wire out- f 
lawed; and when that was pronounced and returned be- = 
fore the juſtices, they were to certify it to the miniſters of h 
ee franchiſes, who were immediately to ſeize the lands, 10 
goods, and perſons of the offenders. This ſtatute was 
afterwards extended to perſons living i in Ride eſdale, another 9 
franchiſe a, It was likewiſe provided o, that perſons out- th 
lawed in the county of Lancaſter thould not forſeit their 1 
lande or goods i in 1 other counties. Ee th 
1 Vid. ant vol. 11.8. = Sut. 9 Hen. v. c. 7, 
ys Stat. 2 Hen. V. ſt. 1. c. 5. 0 Stat, 9 Hen. V. c. 2. 


RE 


ENGLISH LAW. 


RESPECTING offenders in general; who abſconded to 


avoid the proceſs of the law, it was enacted by ſtat. 2 
Hen. V. ſt. i. c. 9. that where murder, manſlaughter, * 
robbbery, battery, aſſemblies of people in great numbers, 
riots, and inſurrections happened, and the offenders fled, 
and any one came to the chancery to complain thereof, 


a bill ſnould be thereupon made; and the chancellor, after 


the bill to him delivered, if he was informed of the truth 
thereof, ſhould have power to make a writ of capias at the 
king's ſuit, into the county where the offence was com- 


_ mitted, returnable in chancery at a certain day. If the 


party was taken, or ſurrendered, he was to be put in ward, 
or mainpriſe, as the chancellor pleaſed z if not, and the 
ſheriff returned that he could not be taken, then the chan- 
cellor was to make a writ of proclamation directed to the 
ſheriff, returnable in the king's bench at a certain day, to 
make proclamation in two counties, for him to appear at 
the day, or ſtand convicted of the offence charged in the 
bill, the ſubſtance of which was to be contained in the 


proclamation 3 and if he came not by the return of the 


_ proclamation, he was to ſtand attainted. If the offence 
was a riot, the ſuggeſtion thereof was to be teſtified to the 
chancellor by letters under the ſeal of two juſtices of the 
peace and the ſheriff, before the capias was to iſſue. If 
the fact happened in the county of Lancafler, or other 
franchiſe, where there was a chancellor and a ſeal, the 
chancellor was to write to the chancellor thereof all the 
ſuggeſtions in the aforeſaid bill, commanding him to 
make execution in the above way. 5 
Ix the preceding chapter of the ſame ſtatute a very ſpe- 

cial courſe was directed in caſe of riots. It was found, that 

the perſons intruſted with the execution of ſtat: 13 Hen, 

IV. c. 7P. concerning riots, were dilatory and negligent 

therein: it was now enacted, that ſhould default be found 


Vid. ant. 241. 


Riots. / 


— ** ER 8 


rr 
wh - 


1 
1 1 
[ p a 
1 
8 N 
[ > 
i £©WÞ 
> - 
} "38 
8 j 
+ 95 
9 * [1 
- $f 
4 1 
i K+ 
7} 
8 
3 } 
- 
x 25 
{ 1 
© 
: A 
; 14 
1 
4 bk; 
4 TER! 
4: 7d 
| 55 
f 2 
+ * * 
* 
: 7 
i : 
1 25 
* 
4 ' 
1 [ 
ip: | 7 

; 2 
1 ? 

. ' 

5 N # 
1 
i ” 
1 

i [ 

T7 
. 
fi * 

. 

1 = 

i ? 

« ” 4 

i 

bs ö 1 q * 1 

4 1 4 

1 / . 1 
| . 

i . 
74 0 
1 1 
1 5 
6 
' 1 
10 1 
. * 

4 
14 . 
40 1 
9 * 
. 
2. 
i; 
1 ; \ 
3! = 
; 4535 
1 
| + 
2 
33 

(4 498 

{ 1 

. ) Y 

1 


on I 75 
OY 
. 


— — — 


— 


— 


— — — 


CG — * SECRETS 
— . — — . 
= — CC re. por Ina 2 
— — — — — — _ 5 : — 
5 — —— ̃7— r... ̃²˙* w. ̃⅛Ü—1 A CCC C cc__l_J__C_CCCllyctT— CC — — u——_——c—_ 


4 
14 
[ 
1 
: 
! 


— 


%. 


264 


HISTORY OF THE 


CHAP. xix. in. the two juſtices of peace, or juſtices of aſſiſe, and the 


ters found before them. 


ann. with ſevere iſſues and penalties on default. 
chancellor, moreover, when he had knowledge of any 
riot, was to ſend a writ to the juſtices and ſheriff, enjoin- 


; Try . ſheriff and under-ſheriff, then there ſhould iſſue, at the in- 


ſtance of the party grieved, under the great ſeal, a com- 
miſſion, to enquire as well of the truth of the caſe and the 
original matter, as of the default of the juſtices and ſheriff, 
to be directed to ſufficient and indifferent perſons at the 


nomination of the chancellor ; which commiſſioners were 


to return preſently into the chancery the inqueſts and mat- 
The pannel was to be returned 
by the coroner, and the jurors to have lands of 10l. per 
The 


ing them to put the above ſtatute of Henry IV. in execu- 
tion; and the juſtices were to be paid by the ſheriff the 
coſts of ſuppreſſing ſuch riots. Perſons attainted of hein- 
ous riots were to be impriſoned for a year at leaſt, with- 


out bail or mainpriſe ; thoſe attainted of petty riots, to be 


impriſoned as it ſhould ſeem beſt to the king. All perſons 


vere to be aſſiſting to the juſtices and commiſhoners, on 


pain of impriſonment and fine. 
Bx c Ausx indictments in the county of de ſome- 
times charged offences to be committed in places that did 


not exiſt, under pretence of ſome fabricated name to aſ- 


ſume juriſdiction of the crime, it was provided by ſtat. 7 
Hen. V. that the juſtices ſhould, before the exigent on 


ſuch indiQment was awarded, inquire ex officio whether 


there was ſuch a place; and if there was found to be no 
ſuch place, the indi & ment was to be void, and the indic- 
tors puniſhed by impriſonment and fine 9. It was at the 
ſame time declared, that proceſs of capias and exigent, as 
in treſpaſs, ſhould he againſt the forgers of falſe deeds. 


. Becauſe this ſtatute was ſuppoſed not to be in force, it was re- enacted 


by ſtat. * Hen, VI. c. 12. 


Tx 


ENGLISH LAW. 
bliſhed by ſeveral acts. Juſtices were empowered by ſtat. 
2 Hen: V. ſt. 1. c. 4. to ſend their writs to take fu- 
gitive labourers in any county. All the ſtatutes of labou- 
rers were to be exemplified under the great ſeal ; an exem- 
plification was to be ſent to every ſheriff, to make procla- 


mation in full county, and deliver it to the juſtices of the 
peace named of the quorum, to remain with them for the 


better execution thereof. It was further directed, that 


juſtices of the quorum ſhould be reſident within the county, 


except lords, juſtices of the two benches, the chief baron, 


265 
Taz authority of juſtices of the peace was further eſta- CHAP. XIX. 


— — 
HENRT V. 


ſerjeants at law, and the king's attorney, and that they 


ſhould hold their ſeſſions four times a- year; namely, in 
the firſt week after St. Michael, the Epiphany, the cloſe 
of Eaſter, and the tranſlation of St. Thomas the Apoſ- 
tle ; and the juſtices were to hold their ſeſſions throughout 
the realm in the ſame week every year. Juſtices were au- 
thorized by this a& to examine labourers, ſervants, and 


artificers, with their maſters, upon their oaths. Again, by 


_ | ſtat. 2 Hen. V. ſt. 2. c. 1. juſtices of the peace were to be 

of the moſt ſufficient perſons dwelling in the county, ex- 

_ cept lords and juſtices of aſſiſe, and were to be named by 
the advice of the chancellor and king's council. 

Wx muſt rank among the penal acts of this reigna ſta- 

| tute made in aid of the law of nations, to puniſh the breach 

of truce and ſafe-conduf?. This was ſtat. 2 Hen. V. ſt. 1. 


4 


Of truce and 


ſate- conduct. 


c. 6. It complains, that during the continuance of a truce, 


many people having the king's ſafe-condu had been ſlain, 


robbed and ſpoiled by the king's ſubjects as well upon the .. 


main ſea as within the ports and coaſts of England, Ire- 
land, and Wales ; and ſuch ſpoilers were abetted and re- 


ceived, to the breach of truces and ſafe-conduRs, and the 


diſhonour of the kingdom. It was now declared, that 
ſuch manſlaughter, robbery, ſpoiling, breaking of truce 
and ſafe · conduct, and voluntary receipt, abetment, pro- 


curement, concealing, hiring and ſuſtaining of them, as 


well 
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HISTORY OF THE 


CHAP. XIx. well by land as by ſea, ſhould be adjudged high-treafon. 


The king and 
government. 


The king was to aſſign by letters patent, in every port, a 
perſon to be called a conſervator of the truce and the king's 
ſafe-conduft, who was to have power by ſuch patent, and 
alſo by commiſſion of the admiral, to inquire of all ſuch 
treaſons and offences upon the main ſea out of the body of 
the counties, and out of the franchiſes of the cingue ports, 
and to puniſh all thoſe indicted before him, at the king's 


ſuit, or that of the party, by ſuch proceſs, examination, 


proof, determination, judgment and execution, as the 


admiral might have done; ſaving the determination upon 
the death of a man, which was to be reſerved to the 
admiral. Upon land, within the body of a county, 
he was to-inquire of all the above offences, as well with- 
in liberties as without, and to make proceſs by capias 
and exigent. Two perſons learned in the law were to 


be aſſociate in every commiſſion made to ſuch conſerva- 


tor, and they together were to make deliverances of gaols, 
according to the law of the land. 'The a& contains ſome 
other particulars of leſs importance. Thus far of the ſta- 


tute- law in the reign of Henry V. 


A prince like Henry, engaged, during almoſt the 


whole of a ſhort reign, in the purſuit of conqueſt in a fo- 
reign country, could not be ſuppoſed to have any turn for 


the arts of legiſlation. The youthful ſallies of this prince 
have furniſhed juridical hiſtory with an anecdote, that 


ſhews him to have once been a contemner both of Juſtice, 


and of thoſe who adminiſtered it. 


Tux legal annals of this reign have come down to us 


imperfect; for of the year- book of this king, the third, 
fourth, and ſixth Fears are wanting. 


on HAP. 


© 


ENGLISH LAW. 


„ 


HENRY VI. EDWARD W. 


Statutes of Henry 2 — Members of Parliament— Of the 


Council and Chancery —Statutes of Pernors of Profits— 
 Attaints—IWrits of Proclamation —Statutes of Jeofai — 
Furies—Sheriffi, and Execution of Proceſs — Attornies— 
Treaſon o burn Houſes —Proceſs in criminal Cauſes — 


Forcible Entries —Statutes of Edward IV.—The Tu 


diction of the Tourn reflrained. 


HE hiſtory of ſuch alterations as were made in the 

law by the decifions of courts, during theſs two 
reigns, is ſo intimately connected, that it will be extremely 
convenient to unite them into one period, and ſo conſider 
them together. In the mean time, the alterations made 
by parliament are not ſo intereſting or important, as to 
give a diſtinguiſhed juridical character to either of theſe 
reigns, and to make it abſolutely neceſſary that they ſhould 
be treated ſeparately. In the preſent chapter, therefore, 


we ſhall conſider the ſtatutes of both theſe , begin- 


ning with thoſe of Henry „„ 

| Tux legiſlature in the reign of Henry VI. as in the 

times of his two predeceſſors, was rather employed in fur- 

thering and improving the policy of ſome ſtatutes mad: in 

the preceding period, than in introducing any novelties. 
TRE parliament made another law to reſtrain the emi- 


gration of the Triſh into this kingdom. Tt was . ordained 


by ſtat. 1 Hen. VI. c. 3. that thoſe who did not leave the 
kingdom within a month aſter proclamation of that ſtatute, 


ſhould forfeit their goods, and be impriſoned at the king's. 


pleaſure. 


_ CHAP. XX. 
Con= = nn_d 


HENRY VI. 
EDW. IV. 


Statutes of 
Henry VI. 
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- CHAP. xx. 


— 
HENRY VI“ 
EDW. IV. 


Members of 
pa liament. 


HISTORY OF THE 
pleafure. It is remarkable that the Iriſh who principally 


created ſuſpicion, were perſons beneficed there, and ſcho- 
lars reſorting to the univerſity of Oxford. It was now or- 
dained, that no ſcholar ſhould enter England without a 
teſtimonial under the ſeal of the lieutenant or juſtices of 
Ireland, teſtifying that he was of the king's obedience ; ; 
and if he did, he was to be deemed a rebel *. 
Tus article of ſafe-condud?s, which had received ſome 
parliamentary ſanction in the laſt reign b, was again con- 
ſidered by the legiſlature ; and ſeveral regulations were 
made for the better ordering of thoſe public protections c. 
After this, it was thought, ſo ſevere a penalty as that of 
high-treaſon impoſed by ſtat. 2 Hen. V. ſt. 1. c. 6. on the 
violators of ſafe-conduQs might be repealed d. 
Tx election and privilege of members of parliament 
engaged ſome of the attention of the legiſlature in this 
reign. The importance which the lower houſe was daily 
afſuming, made it neceſſary to enlarge and adjuſt the rights 
they claimed individually as members. 

TER firſt act concerning members of the lower houſe i is 
ſtat. 6 Hen. VI. c. 4. and relates to their election. By ſtat. 
11 Hen. IV. c. 1. the juſtices of aſſiſe had been empow- 


ered to enquire by inqueſts of oſſice of the return of mem- 


bers : it was now ordained, that ſuch members and ſne- 
riffs as had inqueſts of office found againſt them, ſhould 


be allowed to traverſe them, and ſhould not be damaged by 


ſuch inqueſt till they were duly convict. In ſtat. 8 Hen. 
VI. c. 1. it was complained, that as well the clergy who 
came to convocation, as their ſervants and familiars com- 
ing with them, were commonly arreſted and moleſted-; 
to prevent which it was now ordained, that they and 
their ſervants ſhould in future uſe and enjoy ſuch liberty or 


Vid. eee vI. C. 8. | vi. c. 1. ſtat, 29 Hen. VI, e. 2. Nat, 
 b Vid, ant. 266. 31 Hen. VI. c. 4. 
e Stat. 15 Hen. VI. c. 3. Nat. 4 Stat. 20 Hen, VI. c. 11. 

18 Hen. VI. c. 8. ſtat. 20 Hen. © Vid. ant, 221. 


defence, 


ENGLISH LAW. 


defence, in coming, tarrying, and returning, as the great 
men and commonalty called to parliament enjoyed. What 


was the privilege they enjoyed, may be partly inferred from 


the following caſe, mentioned in the rolls of the ſame year. 
It is there ſaid, that a ſervant to William Lake, a burgeſs 
for London, being committed to the Fleet in execution for 
debt, was delivered by the privilege of the commons houſe; 
but authority was given by the chancellor, to appoint by 


commiſſion certain perſons to W him after the end 


of the parliament f. 


Ix the ſame year we find the Ha act for Riki FR 


qualifications of the eleQors and elected in county elec- 
tions *. The reaſon for this regulation is ſtated in the 
preamble of the act in the following words: ** Becauſe 
4 elections of knights of ſhires have now of late been made 
44 by very great, outrageous, and exceſſive numbers of peo- 
_ © is dwelling within the ſanie counties; of the which 
& moſt part was of people of ſmall ſubſtance, and of no va- 
& luc, whereof every of them pretended a voice equivalent, 
C as to ſuch elections to be made, with the moſt worthy 
* knights and eſquires dwelling within the ſame counties, 
* whereby man · ſlaughters, riots, batteries, and diviſions 
<< among the gentlemen and other people of the county ſhall 
« very likely ariſe, unleſs due remedy was provided.” The 
remedy preſcribed by the ſtatute 8.1s this: that the knights 
of the ſhire ſhould be choſen by people dwelling and reſi- 
dentinthe county, having free landortenement tothe value 
of forty ſhillings by the year at the leaſt, above all charges. 


The perſons choſen were alſo to be dwelling and reſident 


within the county. The ſtatute further provides, that he 
who had the greateſt number of thoſe who might expend 
forty ſhillings a- year as aforeſaid ſhould be returned by the 
ſheriff, by indenture ſealed between the ſheriff and the 
chooſers; and the ſheriff had authority given him to exa- 


f Cott, Abri, p. 5 396.8 57. Vid. Vid, ant, 220, 255. 
ant, 219. | « Ch. 7, 
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HISTORY OF THE 


mine upon the Evangeliſts every ſuch chooſer, how 8 
he expended by the year. If the ſneriff returned any one. 
contrary. to this act, the juſtices of aſſiſe might enquire of 
it; and if the ſheriff was attainted thereof by inqueſt, he 
was to forfeit one hundred pounds to the king, and to be 

impriſoned for a year without bail or mainpriſe: morcover, 
the knights were to loſe their wages. In addition to the 
above affirmative deſignation of qualified voters, there was 
annexed, in abundant caution, this negative clauſe ; that 
thoſe who could not expend forty ſhillings per annum as 
aforeſaid ſhould not be chooſers. It was further enaQted, 
that in all writs to ſheriffs to elect knights, mention Ry | 
be made of this ax. 

Ir appears by the wording of this gatute, that the qua- 
Kcation of elt ore was narrowed, and thereby numbers 
of the inferior people, excluded; but what was the particu- 
lar deſcription of thoſe people, and what was the qualifica- 
tion of electors before this act, is a queſtion much agitated 
by writers on the conſtitution of parliament. To ſuch 
writers we refer the reader, this being a point not within 
the compaſs of a work principally confined: to ſubjects of a 
juridical nature. In the roth year of the king h, this new 
regulation received an amendment; for, as it was not ſpe- 

cified whether, the freehold ſhould be in the county where 
the elector dwelt, it was now declared that it ſhould. To 
prevent any perſonal inſult to members of either houſe, it 
was enacted by ſtat. 11 Hen. VI. c. If. that if any aſſault 
or affray was made upon a lord ſpiritual or temporal, knight 

of the ſhire or burgeſs, come either to parliament or to any 
other council of the king, and there attending, proclama- 
tion ſhould be made for the offender to appear in the king's 
bench within a quarter of a year; otherwiſe he ſhould ſtand 
attainted of the fact, and pay the party grieved his double 
damages (to. be taxed by the juſtices or inqueſt), and 


* Ch. 2. 


ſhould 


ENGLISH Law. 


2222 ͤ—M—AA—:½ ⅛˙—¼n . ⏑,ð̃ͤÜ0⅜ʃdß TM E! 2 W : —ô—d3? 


271 


ſhould likewiſe be fined tothe "PRE The method of levys CHAP, XX. 
ing the wages of knights of the ſhire, was preſcribed by CE 


ſtat. 23 Hen. VI. c. 11. They were to be aſſeſſed in 
the county-court, after proclamation for the attendance of 


the coroners and chief conſtables ; and ſevere penalties were 


inflicted on 'ſheriffs who failed in the levy. or payment 
thereof to knights. 
Tux order of electing 1 to ſerve for counties, 
cities, and boroughs, was re· conſidered in the 23d year of 
the king i; when, reference being made to ſtat 1 Hen. V. 


c. I. + and ſtat. 8 Hen. VI. c. 7. it was ordained, that 
thoſe acts ſhould be fully obſerved. But becauſe a ſuffici- 
ent penalty had not been provided, as a ſecurity for their 


obſervance, it was now enacted as follows: That every 
ſheriff, after delivery of the writ to him, ſhould make and 
deliver a ſufficient precept under his ſeal to every mayor 
and bailiff within the county, reciting the writ, and com- 
manding him by ſuch precept to ele& citizens and bur- 
geſſes to come to parliament 3 which precept was to be 
returned to the ſheriff by indenture between them, declar- 


ing the election and the perſons choſen; and the ſheriff 


was to make a return thereof together with the writ. 
Every perſon acting contrary to this, or other acts for elec- 
tion of members, was to incur the penalty ordained by ſtat. 


8 Hen. VI. and moreover pay to every perſon choſen, but 


not returned {or any other who would ſue in his de- 
fault), z2ool. with coſts, to be demanded in an action of 
debt, wherein no wager of law or effoin ſhould be allow- 
ed. Mayors and bailiffs were in the like caſe to incur the 
penalty of 40l. and pay in like manner gol. to the party 
injured, or thoſe who ſued, A ſheriff not making due 
election in convenient time (that is, in full county, be- 
tween the hours of eight and eleven in the forenoon), and 
not making a good and true return of ſuch election of 


i Ch. 15, + Vid, ant, 255. 268, 


| knights, 
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Stat. 8 Hen. VI. c. 4, 
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CHAP, XX. knights, was to forfeit 100l. to the king and 100l. to the 
party ſuing : but theſe actions againſt the ſheriff by the 


party grieved were to be inſtituted within three months 
after the parhament commenced ; if not, the cauſe of ac- 
tion would lapſe to another. At the end of this act there 
is a clauſe, requiring that the knights of ſhires ſhould be 
notable knights of the county for which they were choſen, 
or otherwiſe fuch notable eſquires, gentlemen k of the 


ſame county, as were able to become knights, and no man 
of the degree of a yeoman | or under. Thus ſtood the 


election and qualification of members of Parſiament at 


the cloſe of this reign. 


NexT to thoſe that relate to the parliament are to be 
conſidered ſuch acts as were made for regulating certain 


_ claſſes of individuals, ſuch as ſervants, labourers, perſons 


exerciſing various trades, and other matters of a miſcel- 


lancous kind. 
Tux policy which had been wake out by the ſtatutes 


of labourers paſſed in the reign of Edw. III. m was ſtill pur- 


ſued: while many changes were made therein, as occaſion 
required, the general courſe and order of it continued the 


ſame n. Some immaterial alteration was alſo made in the 


ſtatutes of livery and maintenance o. While theſe provi- 


ſions were framing for the government of the inferior or- 


ders of the people, the intereſt of trade was conſidered, 


and many ſtatutes paſſed to preſcribe rules and bounds to 


be obſerved by merchants and traders in their dealings p. 


The numerous proviſions made by parliament for the pro- 


tection of the coin and bullion, were other inſtances of the 
great ſolicitude now felt for the advancement of commerce d. 


The ſtaple of Calais was kept up with great ſtrictneſs r. 


* Centils bommes 47 nativite. » Stat, 2 Hen. VI. c. 7, 
1 Vadlet. | * Stat, 1 Hen, VI. c. 1. 4. 6. 


m Vid. ant. vol, II. 388. ſtat. 2 Hen. VI. c. 6. 9. 12, 13, 14. 
Stat. 6 Hen. VI. c. 3. ſtat, ſtat, 8 Hen, VI. c. 24. Nate 27 Hen, 


23 Hen. VI. c. 14, 7 VI. 6.3, 
| stat. z Hen, VI. e. 4, f. 


Inſtead 


<< A oa ua 


14 


ENGLISH LAW. 


dy made were directed to be proclaimed in every county 
four times a-year*. Some acts relating to eſcheats, and 
other points ariſing in the management of the revenue ac- 
cruing from tenures, are little worthy of notice *. 

TERRE are two ſtatutes relating to the JjuriſdiQtion of 
the council and chancery. » 

In the thirty-firſt year u of the king a ſtatute was paſſed 
to give effect to the proceſs by which perſons were brought 
before the council. This act is very particular in the 
terms of it; and as it throws ſome light upon the nature 
of that juriſdiction, it may be proper to ſtate it minutely, 
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Of the council 


and chancery. 


leaving the reader to make that application of it which the 


former part of this Hiſtory will naturally diate. It fays 
that upon ſuggeſtions and complaints made as weil to the 
king as to the lords of his council, againſt perfons for 
riots, oppreſſions, and grievous offence by them done againſt 
the peace and laws, he uſed to give commandment by writs 
under his great ſeal, and by his lettters of privy ſeal, to ap- 
pear before him in his chancery, or before him and his 


council, to anſwer for the above offences. Becauſe theſe 


writs had not met with regular obedience, it was now or- 


dained, that where ſuch writ or letter iſſued, commanding 
any one to appear before the king or his council, and the 
perſon refuſed to receive it, or withdrew himſelf, or did 
not appear, and ſuch diſobedience was duly certified to the 
council ; then the chancellor ſhould have power to direct 
writs pf proclamation into the county where the party 
dwelt, or the next adjoining county, and alſo into Lon- 


don, commanding the ſheriff, under the penalty of 200l. 


to make open proclamation in the ſhire-town, and in the 
city, three ſeveral days immediately after delivery of the 
writ, for the party to appear before the, council, or the 


* Stat, 1 Hen. V1. 1 ry VI. c, 17. fiat. 39 Hen. VI. 
t Stat. 8 Hen, VI. c. 10, ſtat. c. 2. _ 
18 Hen. VI. c. 7. Rar. 23 Hen- ®.Ch, 2. 
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HISTORY Or THE 


- chancellor, within a month after the laſt day of proclama · 


tion ; the writ to be returned into the chancery within 
ſeven days after the proclamation, under the ſame penalty, 

Ix the party did not appear within the month, then 
he was to forfeit, if a lord, all offices, fees, annuities, and 
other poſſeſſions, that he, or any one to his uſe, had of 
the grant of the crown; and if upon the iſſuing of a ſe- 
cond writ and proclamation he ſtill made default, he was 


to forfeit his eſtate and name of lord, and place in parlia- 
ment. If he had no grant from the crown, then he was to 


forfeit his name and eſtate of lord, and place in parlia- 
ment, and alſo all his lands and tenements ; but all the 
above forfeitures were only for life. If the party was a 


commoner, he was to be puniſhed for diſobedience to the 


firſt writ by fine, at the diſcretion of the two chief juſtices ; 


but if he had no livelihood whereof to pay a fine, he was 


to be put out of the king's protection. There was the 
uſual proviſo in favour of -perſons under the diſabilities of 
ſickneſs, impriſonment, being out of the realm, and the like. 

WIIIE the legiſlature by this ſtatute gave new vigour 
and energy to the authority of the council, they did not 
forget the regard which ſhould be paid to the courts of 


common law; for. in the concluſion of it the ſtatute de- 


clares, that no matter determinable by the law of the 
realm ſhould be determined otherwiſe than by the courſe 
of the law in the king's courts; 

Tux ſame jealouſy as formerly * was ; entertained of the 
new juriſdiction exerciſed by the chancery. In the ſe- 
cond year of the king we find a petition to parliament, 
praying that no man be bound to anſwer in the chancery 
for a matter determinable at common law, under the penalty 


of 20l. to be paid by the plaintiff ſuing there y; the anſwer 
to which was, that the ſtat. 17 Ric. II. ſhould be exc- 


cuted 2. It was upon the idea ſuggeſted by this petition 
that ſtat. 15 Hen. VI. c. 4. was paſſed, by which it is 


* Vid ant. 179. 229. = Vid, ant. 181. 
* Cott. Ahri. P. 566, E 41. ? 


e veis u L A W. 


enacted, that no writ of ſubpœna ſhould be di til 
ſurety was found to ſatisfy the party grieved and vexed for 
his damage and expence, if the matter 50 the un ſhould 
not be made good. 04-24 

THe authority of other courts was affected Jo he in- 
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terference of -parliament. It was complained, that the 


ſteward and marſhal held pleas of debt, detinue, and other 
perſonal actions between parties who were not of the 
king's houſhold a; and that when they were mentioned ih 
the tecord to be of the houſhold, they were not permitted 
to take their exception to ſuch allegation. - It was enacted 
by ſtat. 15 Hen. VI. c. 1. that in every ſurety thencefor- 
ward to be taken for a defendant; he ſhould not be eſtop- 
ped by the record; to ſay that himſelf or the plaintiff was 
not of the king's houſe; as ſuppoſed by the record. By ſtat. 
7 24 Hen. VI. e. 1. juſtices of nif. privs were. empowered 
to give judgment in all caſes of felony and treaſon, as well 


upon acquittal as conviction; and to award execution. By 


chap. 3. of the ſame act, the aſſiſes for neee are 
directed to be held at Carliſſe. 

FTE following are the few alterations wha in the 
courſe of - proceeding in different actions. Some ſtatutes 
were made in this reign to correct ſome of the inconve- 
niencies that followed from the late device of ſeparating the 


legal from the equitable eſtate 5 the object of which was 


to make * the pernor of the profits, as he was called, liable 


Statutes of 
pernors of 
profits, 


to ſuch demands and burthens as he would be ſubject to, if 


he was legally ſeized of the frechold. The firſt act of 
this kind is ſtat. iz Hen. VI. c. 3. It had been held, 


that the ſtat. 4 Hen. IV. c. 7. b was confined to an aſſiſe 


of novel diſſeiſin; but by this act it was declared, that the 
ſame remedy might be had in all manner of writs grounded 
upon novel diſſeiſin. Again, becauſe tenants for life, and 
for years; would let their eſtate to perſons unknown to 


Vid, ant, vol. II. 420, Vid. ant. 173. Vid. ant. 230. 
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HISTORY OF THE 
their leſſors, but ſtill continued to occupy and take the pro- 
fits to their own uſe, and commit waſte, it was enacted by 
chap. 5. of the ſame act, that the reverſioner might main- 
tain a writ of waſte againſt ſuch pernors of the profits, as 
well after as before the grant. 

An act was made to prevent plaintiffs in aſſiſe ener | 
the ſheriff as a diſſeiſor, in order that the writ might be di- 
rected to the eoroners: it was provided by ſtat. 11 Hen. 
VI. e. 2. that the tenant might aver that the ſheriff was 
not a diſſeiſor, nor tenant, but was named diſſeiſor by 
colluſion ; and if it was ſo found, the writ was to be quaſk- 
ed, and the plaintiff amerced. 

SOME helps were contrivedfor rendering the proceeding by 
attaint more expeditious and effectual. The delay of attaints 
was heavily complained of. It was ſaid, that when the grand 
jury appeared in court; and were ready to paſs, one of the 
tenants or defendants, or one of the petty jurors named in 


the writ, would plead falſe and feigned pleas not triable by 


the grand jury, ſo that the taking of the grand jury was 


delayed till ſuch pleas were tried; and after ſuch pleas had 


| been tried for the plaintiffs, another of the jurors, tenants, 


or defendants, would plead another feigned plea, puis dar- 


rein continuance ; the reſt might do the ſame 5 and though 


all were foundagainſt them, they were ſubject, ſays the act, 


to no pain. In order therefore to prevent ſuch ſtudied de- 
hays, it was provided by ſtat. 11 Hen. VI. c. 4. that the 


plaintiffs in ſuch attaints ſnould recover their damages and 


coſts againſt all ſuch tenants, jurors, and defendants- 


When it is conſidered, that there could not be leſs than 


thirteen defendants in an attaint, and that each of theſe 


might have a ſeveral plea, it is eaſy to conjecture to what a 


number of obſtacles it was liable. The laſt mentioned 
aQ being thought too general, it was ordained by ſtat. 
25 Hen. VI. c. 5. that ſhould any foreign plea be found 


\ againſt the defendant, there ſhould be the fame judgment 


yon him as if the grand jury had paſſed againſt him, 
without 
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without any prejudice to the. a The ſame EQ 


ſtatute provided likewiſe for the quatfariogs of j Jurars in 
_ attaints, as did alfo ſtat. 18 Hen. VI. c. 2. 

In ſome caſes of a particular kind, a ſpecial mode of re- 
dreſs was preſcribed by ſeveral ſtatutes. It had often hap- 


pened, that women were ſtolen away, and till they had 
ſigned ſome obligation or engagement for payment of mo- 


ney, ſometimes married by force, or kept under reſtraint. 


As a more expeditious remedy than the law hitherto had 


provided, it was ordained by ſtat. 31 Hen. VI. c. 9. that 


in all ſuch caſes the party bound might have a writ out of 
chancery, containing the matter of complaint, and com- 
manding the ſheriff to make proclamation in the next full 


county after receipt of the writ, for the perſon offending 


to appear at a certain day before the chancellor or the juſ- 
tices of affiſe for the county, or ſome other xotable perſon 


to be aſſigned by the chancellor, who was to examine the 


parties ; and if the obligations were found to be ſo made, 
they were to be declared void, as well as all proceſs and 
execution thereon, whether the offender appeared at the 
day or not. There was a penalty of three hundred pounds 
upon ſheriffs not executing the writ, half to the king, and 
half to the party ſuing the writ, to be recovered in an 

action of debt, in which action no protection, wager of 
law, or foreign plea, was to be allowed. 

Tux writ of proclamation was applied in ee in- 
ſtance by ſtat. 33 Hen. VI. c. 1. where ſervants availing 
themſelves of the conſternation prevailing in the family up- 
on the death of their maſter, would violently and riotouſly 
take away the goods of the deceaſed : it was by that ſtatute 

provided, that in ſuch caſe the chancellor, by the advice of 


the chief juſtices and the chief baron, or two of them, 
ſhould, upon the application of two executors at leaſt, di- 


rect ſuch writs as they thought proper to ſheriffs, to make 
| proclamation 
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proclamation i in cities, boroughs, towns, or other places, 


two market-days, within the ſpace of twelve days next af- 


ter delivery of the ſame writs, to appear in the king's bench 
at a-certain day, ſo as the laſt proclamation ſhould'be made 
within fiftcen days before the day of appearance. If the 

writ was returned, and the party did not appear at the day, 
he was to be attainted of felony : if he appeared, he was 


to be committed to priſon, till he anſwered to ſuch actions 


as ſhould be brought againſt him by the executors, either 
by bill or by writ, for the aforeſaid riot, taking and ſpoil- 
ing, provided the action was brought without delay, and 


not in order to keep the offender maliciouſly in priſon. 


This act, like the former, contains penalties for the ne- 


glect of thoſe who were intruſted with the execution of it. 


Executors had before been provided with a new remedy 


for keeping together the effects of the deceaſed, by ſtat. 


9 Hen. VI. c. 4. which gave them the writ of idemptitate 
nominis d in the ſame manner as the teſtator might before 
have Bad ii! 

Tux remaining ſtatutes concerning the adminiſtration 


of juſtice relate either to proceſs and proceeding in general, 
or to the methods of trial, and the duty incumbent on of- 


ficers of courts. Some ſtatutes of jeofail and amendment 
were paſſed. The firſt act of this ſort, which was made 
in the time of Edward III. had been extended by an act of 
the laſt kinge, to amendments as well after judgment as 
before; but this ſtatute, being temporary, had expired 
with that king's reign: it was therefore now afreſn enact- 
ed by ſtat. 4 Hen. VI. c. 3. that the act of Edward III. 
ſhould be in force in every record and proceſs, as well 


after judgment given upon a verdict paſſed, as upon a mat- 


ter in law pleaded; and moreover, that it ſhould be per- 

petual: but it was not to extend to records and proceſſes 

in ae nor to proceedings where proceſs of outlawry 
| 4 Vid. ant, Lo II. 374. | Vid. ant, 258, 
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| ſubjeft of amendments. It wat enacted by ſtat.” 8 Hen. 

VI. c. 12. that for error aſſigned in any record, proceſs, or 
warrant of attorney, original or judicial writ,” pannel, or 
return in any places of the ſame raſed or interlihed, or in 
any addition, ſubtraction or diminution-of words, letters, 
titles, or parcel of letters found therein, no judgment 
ſhould be reverſed, or record annulled ; but that the judges 
of the court ſhould have power, withtheir clerks, to examine 
the ſame, and reform and amend (in affirmance of the 
judgment of ſuch records and proceſſes) all that which to 
them, in their diſcretion, ſeemed to be miſpriſion of the 
clerks, ſo that no judgment ſhould be reverſed, or record 
annulled, by reaſon of ſuch miſpriſion. Out of this act 


are excepted all appeals and indictments of treaſon and 


felony, and outlawries for the ſame; nor was it to ex- 
tend to caſes where the ſubſtance of the proper names, ſur- 
names, or additions were left out in original writs or 


writs of exigent, according to ſtat, 1 Hen. V. c. 5. or in 


other writs containing proclamations. 


| Some further regulations were made by this act re- 


ſpecting records. If any record, proceſs, writ, warrant of 
attorney, return, or pannel, was certified defeQively, it 
might now, upon the challenge of the party, be reformed, 
and amended according to the original; and if ſuch origi- 
nal being in any of the four courts at Weſtminſter, or in 
the treaſury of ſuch courts, was ſtolen by any clerk or other 
perſon, by reaſon whereof any judgment ſhould be reverſed, 
he and his aiders were to be conſidered as felons. This 
fact was to be tried by the judges of the two benches, 
and a jury, half of which was to conſiſt of men belonging 
to the courts. Again, it was provided by ch. 15. of the 
ſame ſtatute, that the king's juſtices ſhould amend all miſ- 


priſions or defaults in records or proceſſes, or in the re- 
| urs of the ſame, made by ſheriffs, coroners, bailiffs of 
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franchiſes, or others, by miſpriſions of clerks of the court, 


the ſheriffs, or their clerks and other miniſters, in writing 
one ſyllable too much or too little. Thus did the ſtatute 
follow almoſt the words of the ſtatute of Edward III. with 
the ſame exception of records and proceſs in Wales, and 


thoſe of outlawry in felony and treaſon. 


Some laws were made for the better ordering of juries. 


"Becauſe, in ſpecial aſſiſes, the parties were not furniſhed 
with pannels of the jurors before f the day of the ſeffions, 


and therefore had not time to ſee that they were all duly 


qualified, it was enacted by ſtat. 6 Hen. VI. c. 2. that the 


pannels ſhould be arrayed, and an indented copy thereof 
delivered by the ſheriff to the parties (if they demanded it) 


fix days at leaſt before the ſeſhons of the juſtices. The jury 


de medietate, which had been granted by ſtat. 28 Ed. III. 


C. 13: 8 was thought to be repealed by ſtat. 2 Hen. V. ſt. 2. 


c. 3. which requires jurors to be freeholders; a qualifica- 
tion that could not poſſibly be enjoyed by aliens. To repel 
this inconvenient conſtruction, it was enacted by ſtat. 
8 Hen. VI. c. 29. that thoſe qualifications ſhould extend 
only to inqueſts to be taken between denizen and denizen. 
Becauſe the ſheriff or his officers were often bribed to re- 
turn favourable juries, an action was given by ſtat. 18 


Hen. VI. c. 14. to recover ten times the money given for 


ſuch purpoſes; and, what is remarkable, the ſtatute autho- 


rizes the juſtices to enquire of the truth, as well by exa- 


mination of the defendant in ſuch ſuit for the penalty, as by 


an inqueſt, But this was only a temporary act, and ex- 
pired with the then parliament. Another temporary a& 
directedh, that all foreign pleas, pleaded after the return of 
the venire, ſhould be tried where the writ was brought. 


| Some _ ſtatutes upon the Ts ſubject were made at 


{ c vid. ant. vol. 1, ul — . 23 Hen. VI. c. 12. 


An. ant. vol, II. 461. 


different 
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: different times in this reign, but, n o ſhort © contin 
ance, were ſoon forgotten æ. 


Ir ſeems, that the officers of the oourt 1 e | 


make the entry of obtulir ſe in propris perſons, when in truth 
the plaintiff had never appeared; but it was ordained by 
ſtat. 10 Hen. VI. c. 4. that no filazer, exigenter, or other 
officer, ſhould make ſuch entry, unlefs the plaintiff appear» 
ed in proper perſon before ſome of the juſtices where the 
plea was depending, and was there ſworn upon a book, 
that he was the ſame perſon. © The a& permits-that his 
_ counſel, or ſome other perſon, might make the oath for 
him. Again, becauſe in many outlawries the entry was, 
that the parties appeared by their attorney, where, in truth, 
the attornies had no warrant of record; on which account 
the outlawries uſed to be reverſed ; it was enacted, that 
every attorney, who had not his warrant entered of record 
in all ſuits wherein ' proceſs of capius and exigent were 
awardable, the ſame term in which the capias was awarded, 
or before, ſhould be fined forty ſhillings by the juſtices. 

It was endeavoured to put the office of ſheriff, and other 
| miniſters of juſtice, upon a footing which would render 
the execution of them more regular, effectual, and incor- 
rupt. Two acts had been made in the reign of Ed. III. 
ordaining, that no ſheriff ſhould ſtay in office more than a 
year: again, by ſtat. 1 Ric. II. c. 11. no one who had 
ſerved, was to be choſen again within three years. Not- 
withſtanding theſe acts, it ſeems that ſheriffs uſed to be 
continued ten or twelve years in their office, which led to 
great abuſes in the adminiſtration of it. To prevent theſe, 
it was now again enaQted by ſtat. 23 Hen. VI. c. 8. that 


the former ſtatute ſhould, in future, be duly obſerved; 


* 


with an exception of the under-ſheriffs, and all other officers 


* Stat. 4 Hen. VI. c. 1, 2. ſtat. Hen. VI. c. 7 | 
$ Hen. VI. c. 13. ſtat. 11 Hen. VI. | Vid, ant, vol. II. 403, 404. 
c. 7. ſtat, 20 Hen, VI, c. z. tat, 33 7 f 
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in the city of London; of ſuch counties where ſeveral per 


ſons were inheritable to the office, and had a freehold there- 


in; as alſo with an exception of letters patent made of the 
office, and the under-ſheriffs and clerks of ſuch patentees. 


And it was further ordained, that if any ſheriff, under- 


ſheriff, or ſheriff's clerk, occupied his office in violation 
of the above acts (with the above exception), he ſhould 
forfeit 200 l. yearly, half to the king and half to the per- 
ſon ſuing, as long as he continued therein. All pardons 
of this offence, and all patents granting the office for years, 
for life, or in fee, contrary to this act, are declared void, 

notwithſtanding any clauſe of non obſlante; and the perſons 
accepting ſuch patents are declared for ever Glabled to 
hold the office, | | Oe „ 

Tris act was ſucceeded 55 ancther | in the ſame year n, 

containing ſeveral regulations for their government in dif: 
charging their office, and that of others in the like employ- 
ment, as under-ſheriffs and their clerks, coroners, ſtewards 
of franchiſes, bailiffs, and keepers of priſons. It was en- 
acted, in order to avoid perjury, extortion, and oppreſſion, 
that no ſheriff ſhould in any manner let to ferm his county, 
or any of his bailiwicks, hundreds, or wapentakes, as 
had been “ before forbid by ſeveral acts; nor ſhould any 
ſheriff, under-ſheriff, bailiff of franchiſes, or other bailiff, 

return upon an inqueſt any bailiffs, officers, or ſervants 
of any of the before-mentioned officers ; and that none of 
them ſhould, by occaſion or colour of his office, take any 
thing by himſelf or by others to his uſe, profit, or avail, 
from any perſon by them to be arreſted or attached, for 
omitting an arreſt or attachment, or for ſhewing caſe or 
favour, except only the fee of twenty pence to the ſheriff, 
and four pence each to the bailiff and the gaoler, if he waz 
committed to ward. Nor were they to take for the making 


of any return, or pannel, and the On of a pannel, more 
than four pence. 


= Ch. 10, * Vid, ant, vol, II, 42. 
AFTER, 
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Ar rx theſe reſtrictions as to fees, there follows the fa» CHAP. xx. 


mous clauſe concerning letting to bail upon arreſts, which 
is worded in the following way: The ſheriffs, and all 
other officers and miniſters above mentioned, ſhould let out 


of priſon all manner of perſons arreſted by them, or being 


in their cuſtody by force of any writ, bill, or warrant in 
any action perſonal, or by cauſe of indictment of treſpaſs, 


= upon reaſonable ſureties of ſu efficient perſons, having ſu ufficient 


_ within the counties where ſuch perſons were let to bail or 
mainpriſe, to keep their days in ſuch places, as the ſaid 
writs, bills, or warrants, required; with an exception of 


the following perſons; namely, thoſe in ward by condem- | 


nation, execution, capias utlagatum, or txcommunicatum, 
ſurety of the peace, thoſe committed by ſpecial command- 


ment of any juſtice, and vagabonds refuſing to ſerve: ac- 


_ eording to the ſtatute of labourers. Nor was the ſheriff, 
or officers before-mentioned, to take an obligation for the 
above cauſes, or by colour of their office, but only to 
themſelves, and by the name of their office, and upon con- 
dition written, that the priſoner . ſhould appear at the day 
and place contained in the writ,” bill, or warrant ; and all 
other obligations taken by colour of their office were de- 
clared void: four-pence was the utmoſt he was to take for 
making ſuch obligation, warrant, or precept. It was fur- 
ther ordained, that all ſheriffs ſhould yearly appoint a deputy 
in the court of chancery, king's-bench, common-pleas, 
and exchequer, to receive ail writs and warrants to be de- 
livered to them ; and this was to be done before they re- 
turned any writs. Any of the above officers breaking this 
act, were to forfeit to the party grieved treble damages; 
and, moreover, 40l. half to the king and half to the party 
grieved. Charge of this act was given not only to the juſ- 
tices of aſſiſe, and of the two benches, but alſo to juſtices 
of the peace, who were empowered to hear and determine 
ex officio, without ſpecial commiſſion, all breaches thereof. 
As a caution in favour of the old courſe, which otherwiſe 


might 
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15 might be thought to be waived by the above clauſe about 
bailing, it was added, that ſheriffs who made a return of 
cepi corpus, or reddidit ſe, ſhould ſtill be chargeable to have 
the body at the day of return, as before the making of the 
act. The warden of the Fleet and of the king's "_—_ at 
Weſtminſter were excepted out of this act. 
Ax act was made in the early part of this reign o, re- 
quiring, that all officers appointed by the king's letters pa- 
tent, within his courts, and who had power to nominate 
clerks and miniſters, ſhould be ſworn to appoint ſuch per- 
ſons as they would anſwer for, and who would regularly 
attend their duty there. Theſe were the meaſures now 
purſued for ſecuring the chaſte adminiſtration of Juſtice, 
inſtead of increaſing the number of ſtatutes paſſed in the 
reign of Edward I. againſt maintenance and champerty, 
and extortion, fo much ans at that time by the offi- 
cers of courts v. | 
THERE is an act relating to attornies, which deſervesſome 
notice for the ſingularity of the facts it contains. This 
is ſtat. 33 Hen. VI. c. 9. which ſays, that not long ſince 
in the city of Norwich, and in the counties of Norfolk 
and Suffolk, there were only fix or eight attornics at moſt, 
coming to the king's courts, in which time great tranquillity 
reigned in thoſe places, and little vexation was occaſioned 
by untrue and foreign ſuits. But now, ſays the act, there 
are in thoſe places fourſcore attornies, or more, the gene- 
rality of whom have nothing to live upon but their practice, 
and beſides are very ignorant. It complains, that they 
came to markets and fairs, and other places, where there 
were aſſemblies of people, exhorting, procuring, and 
moving perſons to attempt untrue and foreign ſuits for 
ſmall treſpaſſes, little offences, and ſmall ſums of money, 
which might be determined in courts- baron; ſo that more 
ſuits were now raiſed for malice than for the ends of juſtice, 


0 Stat. s Hen. VI. e, 10. . * vid. ant vol, II. 240. SE 
and 
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and courts- baron became leſs frequented. Theſe are the 
motives the act ſtates for making a reformation; which 


was, that in future there ſhould be but fx common attor- 
nies in the county of Norfolk, the ſame number in Suffolk, 


and in the city of Norwich only tue: theſe were to be ad- 


mitted by the two chief juſtices, of the moſt ſufficient and beſt 
inſtructed; and perſons acting as attornies in thoſe parts 
without ſuch admiſſion, were ſubje&cd to heavy penalties. 
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I ͥx firſt ſtatute that anywiſe affected the criminal law in 
this reign is ſtat. 2 Hen. VI. c. 17.which made it treaſon for 


any to eſeape out of priſon if he was indicted, appealed, or 


taken on ſuſpicion of high treaſon. The penalty of trea- 
ſon was inflited on other offenders of different kinds. 

| Becauſe letters had been ſent to perſons demanding money 
to be put in certain places, with threats to burn their 
houſes if they did not comply, it was enacted by ſtat. 9g 


Treafon to 
burn houſesz 


Hen. VI. c. 6. that all fuch burnings ſhould be judged 


| high-treaſon. However, that the landholders might not 


be prejudiced by ſuch an extenſion of the flat. 25 Edw. IH. 


it was declared that the forfeitures ſhould be ſaved to lords, 
as in caſes of felony: the like exception was inſerted in ſtat. 
20 Hen. VI. c. 3. which made it high-treaſon for any in- 
habitant-of Wales or the Marches to carry away cattle out 


of the Engliſh counties. This plundering had oecafioned - 


an act in the reign of Henry IV. p among other regu- 


lations for reſtraining the outrages of the Welch. Again, 


by ſtat. 23 Hen. VI. c. 3. the ſheriſh of Herefordſhire was 


injoined under penalties to take all offenders coming out 
of Wales to market, and to levy hue and cry after them. 
The above ſtat. 20 Hen. VI. being left to expire after it 
had been continued by an act in the laſt parliament a, the 
like proviſion was again enacted by 28 Hen. VI. c. 4. 
which likewiſe extended it to the people of Lancaſhire and 


other parts; for if any one took any goods, chattel, or 


# Vid. ant, 241, | 4 gtat. 27 Hen. VI, c. 4. 


per ſon 


do. 


CHAP. xx. 
297 ; 
HENRY VI. 
EDW. IV. 


| ' Proceſs in cri- 
minal cauſes, 


4 


HISTORY OF THE 


perſon out of the counties and ſeignories royal in Wales 


and the duchy of Lancaſter, and carried them to any other 


places, it was adjudged felony. - 


Or EER felonies were enacted by ame It appears, -that 


. maſons uſed to hold confederacies and meetings, to concert 


ſchemes for oppoſing the ſtatutes of labourers. To prevent 
the effects of theſe; it was enacted by ſtat. 3 Hen: VI. c. I. 
that any one cauſing ſuch chapiters or congregations to be 
aſſembled, ſhould be adjudged guilty of felony: Among 


other penal laws for the regulation of trade, it was by ſtat. 


11 Hen. VI. c. 14. made felony to earry any goods and 
merchandiſe of the ſtaple into creeks; as was often done to 
avoid the cuſtoms : this was a temporary act, which ex- 
pired in three years. Again, it was by ſtat. 11 Hen. VI. 


c. 15. made felony to carry wools or woolfels to other places 


than the ſtaple at Calais. Trade and ecommerce had now 
become very important objects in the contemplation of the 
legiſlature, and many other acts of a penal nature were 


made for the protection of them. 


- Tas alterations made in criminal proceedings are of 
more conſequence to the hiſtorical lawyer : theſe relate 
Principally to proceſs, to indictments, and to jurors. A 
law-was made for the government of proceſs in the king's 
bench, where, as it is repreſented by the ſtatute, it was 


common to get a perſon indicted. 5 by ſuſpect Jurors, 


« hired and procured to the ſame by confederacy and covin 
« of the ſaid conſpirators ;”” upon which a capias uſed to 
be awarded to the ſheriff of the county where the bench 
was, returnable within two or four days; when, if the 
party came not, an exigent would be awarded, and ſo the 
goods of the party became forfeit. It was now enacted by 
ſtat. 6 Hen. VI. c. 1. that before any exigent was awarded 
in ſuch caſe, a writ of capias ſhould be directed as well 
to the ſheriff of the county where the party was indicted, as 
of the county whereof he was named in the indictment; 


and this capias was to have the ſpace of fix weeks or 
| longer, 
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longer, at the diſcretion of the juſtices, before the return; 


and any exigent awarded. or outlawry-pronounced before 
ſuch return, was declared to be null and void. This act 
was confined to caſes, where the defendant lived in the 
ſame county in which the king's bench then was. The 


commons had petitioned in the preceding -reign, that 


where a defendant indicted in the king's bench lived out of 
the county, there might be three capias's, with fifteen 
days between each, before the exigent was awarded r. 
THe preferring of indictments and'appeals in foreign 
counties, and within liberties and franchiſes, was praiſed 
as a mode of oppreſſion againſt defendants, who might 


in this way be put in exigent by ſurprize, before they 
knew of any indictment againſt them. To remedy this, 


it was provided by ſtat. 8 Hen. VI. c. 10. that before 
any exigent ſhould be awarded, a ſecond capias ſhould iſ- 
ſuc preſently after the firſt, into the county whereof the 
defendant was named in the indi&ment, returnable on a 


certain day, containing the ſpace of three months from 
the date of the laſt writ to the return, where the counties 


were held from month to month; and where they were held 
from fix weeks to ſix weeks, containing the ſpace of four 


months. This ſecond capias was to command the ſheriff 
to take the party, if he was to be found, and if not, then to 
make proclamation, in two counties before the return, for 


him to appear at the day contained in the writ ; and if he 
came not, then the exigent was to be awarded; and all exi- 
gents iſſued or outlawries pronounced in any other manner, 
were to be void. This act relates to all caſes, whether 


. treaſon, felony, or treſpaſs. It was further provided, that | 
wherever a perſon was indicted, or appealed in the manner 
| aforeſaid, and was duly acquitted by verdi&, he ſhould 


have a writ and action upon his caſe, againſt every pro- 
curer of ſuch indictment or appeal, and like proceſs as in 


a writ of treſpaſs vi et armis; and if the procurer was at- 


© Cott. Abri. p. 547- 1, 37. . 
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| ſon, or felony, was to continue as formerly. 
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tainted, he ſhould recover treble damages. The proceſs 
againſt perſons living in the ſame county. in cafes of trea- - 


Bx Aus the above ſtatute was thought to have no force 
but where the capias was returnable before the juſtices or 
commiſſioners who had taken the indi&ment, it uſed to be 
evaded by removing the indictment into the king's bench 
or elſewhere by certiorari, and then iffuing the common- 


law proceſs ; to prevent which, and in explanation of 


that act, it was declared by ſtat. 10 Hen. VI. c. 6. that 


in ſuch caſe the ſame proceſs ſhould be had as in the form- 


er caſe, otherwiſe the exigent and outlawry ſhould be void, 


Tk ſtat. 3 Hen. V. ft. 1. c. 9. was revived by ſtat. 
8 Hen. VI. c. 14. with this alteration, that before the 
capias was awarded, it ſhould be teſtified by two juſtices of 


the peace, that a common fame and rumour ran of ſuch 


riots 3 and when the fact was in the county palatine of 
Lancaſter, or other franchiſe where there was a chancellor 
and a ſeal, after complaint ſo teſtified by a juſtice or ſhe- 
riff, the chancellor was to award a proclamation and writ, 


as the chancellor of England might by the former act. 


IT had been ordained by ſtat. 20 Hen. VI, c. 2. that 
perſons attainted in the county of Lancaſter ſhould forfeit 
only ſuch goods as they had within the county; but it 


: being obſerved that offences were more common within 
that county than elſewhere, which was attributed to this 


circumſtance concerning forfeiture, that act was repeal- 
ed by ſtat. 33 Hen. VI. c. 2. : however, to check the 
abuſe of haſty indictments in a local juriſdiction, it was 
by the ſame act required, that the jurors who found in- 
dictments ſhould have certain qualifications in land, or 
the indi&ment ſhould be void. SL | 

| A PASSAGE in the famous 29th chapter of Magna 
Charta was explained by ſtat. 20 Hen. VI. c. 9. It was 
there ſaid, that no mention was made in that chapter how 


| Vid. ant. 253, 4; : 
ladie 
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ladies of great eftmez ſuch as ducheſſes, counteſfes, or ba- CHAP. xx. 
roneſſes, were to be put to anſwer, or before what judges HENRY VI. 


they ſhould be judged on indictments of treaſon of felony: 


it was now ordained, that they ſhould i in ſuch caſes, whe» : 


ther married or ſole, be tried as pcers of the realm. » 


ED. Iv. | 


Tu ſummary proceedings in caſe of forcible entries, Forcibleentries. 


which had been appointed by ſtat. 15 Ric. II. c. 2.t, was 
enlarged and rendered more effectual by ſtat. 8 Hen. VI. 


c. 9. The defects of the former act were, that it did not | 
include a detainer with force, after a peaceable entry, nor 


caſes where the perſons entering forcibly wete removed be- 


fore the coming of the juſtices: again, there was no penalty 
on the ſheriff, if he neglected to obey the precept of the 


juſtices, Owing to theſe defects, many wrongful and 


forcible entries were daily made, followed with gifts, feoff- 
ments, and diſcontinuances, ſometimes to lords and great 
perſons for maintenance, and ſometimes to perſons un- 


known. To comprehend all theſe miſchiefs, it was pro- 
vided generally, that where any one made forcible entry 
into lands, tenements, or other poſſeſſions, and held them 
forcibly, after complaint to the juſtices, they ſhould cauſe 
the ſaid ſtatute to be executed ; and whether ſuch offenders 
were preſent, or departed before their coming, yet the juſ- 
tices, or juſtice, in ſome good town next to the tenements, 
or in ſome other convenient place, ſhould inquire of the 
matter by the people of the county, and upon their verdi& 


put the party in poſſeſſion. If the party making the entry 


had made a feoffme nt, or diſcontinuance, to any lord, or 
other perſon, to diſappoint the poſſeſſor of his recovery; 


and ſuch con veyances were found in an aſſiſe, or other 


action to be made for maintenance, they were declared 
void. In order to make the above enquiry, the juſtices 
were to iſſue precepts to the ſheriff, to cauſe to come be- 
fore them ſufficient and indifferent perſons dwelling next 


t Vid, ant, 202, 
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| CHAP. XX, about the places, having lands of the yearly value of forty 
Con nn 


ſhillings above repriſes, under pain of 201, penalty. It 
was enacted, that the party diſſeiſed might, in all the above 
eaſes, have an aſſiſe or writ of treſpaſs, and recover treble 


damages, and a fine ſhould be paid to the king. This 


act was not to extend to perſons whokept forcible poſſeſſion, 


if they, or their anceſtors, or they whoſe eſtate they en- 
joyed, had been in poſſeſſion for three years. 


Tux authority of juſtices of the peace was ſtill in- 


creaſing, by the number of articles of ſmall concern which 


were ſubmitted to their direction and ſuperintendance. 
Many of theſe have been already mentioned. The fol- 


lowing acts were made to govern them in the exerciſe of 
their juriſdiction. We have ſeen, that by ſtat. z Hen. V. 


c. 4. the juſtices were to hold their ſeſſions four times. 
a- year: it was now ſtated in ſtat. 14 Hen. Vk c. 4. that, 


_ eonfidering the high courts of juſtice were held in the 
eounty of Middleſex in the four terms, at whieh time the 


commons were to attend to inquire of ſuch articles as were 
inquirable there; and that the juſtices held their ſeſſions 
immediately after the term, more to avoid the penalty of 


the ſtatute than for any bufineſs they had to tranſact; and 


that bringing the people together again on that occaſion 
was harrafling them both in term and out: under all theſe 


conſiderations it was enacted, that the juſtices of Middle- 
ſex ſhould be diſcharged of the penalty while the court of 
king's bench fat in that county, provided they ſat twice 


a-year at leaſt, and oftener if need were. 


IT is complained in ſtat. 18 Hen. VE. c. 11. that not- 
withſtanding the laws made for aſcertaining the qualifica- 


Lions of juſtices, yet many were of ſmall fortunes, and ne- 


ceſſitous, ſo as to become contemptible, as well as guilty 


of great extortions : wherefore it was now provided, that 


none ſhould be aſſigned who had not lands or tenements to 


the value of 20l. by the year: a perſ6n aſſigned who had 
feſs than that, was to give notice thereof to the chancellor 


within 


ENGLISH L. A W. 
within a month; and if he did not fo do, or nad 400 war- | 
| rant of precept, he incurred the penalty of 20l. and was to HY my 
be put out of the commiſſion. However, if there were not EDW. IV, 
ſufficient perſons having lands and tenements of the above 
value, who were learned in the law and of good governance, 
the chancellor had a diſcretion to put in others. Again, 

ali cities and places were excepted out of this aQ, if they 
had juſtices of the peace living therein, by commiſſion or 
warrant from the king. Thus far of the ſtatutes made in 

| the long, but turbulent and unfortunate reign of Henry VI. 
In the reign of Edward IV. the patliament ſeem to be MR 
principally taken up with the arrangement of the commer- N 
cial ſyſtem. Many ſtatutes were made for the regulation 
of import or export, and for the management of trade and 
manufactures at home. Among theſe may be ranked ſome 
ſumptuary laws, which linfited the expence and faſhion of 
dreſs to be worn by different degrees of perſons u. Very 
few alterations were made in the law of propetty, | or the 
adminiſtration of juſtice. 
Intone inſtance, a revolution was effected in an ancient 
branch of our judicial eſtabliſhment, which from thence ; 
began to go almoſt wholly out of uſe. This was by ſtat. The zuriſdie- 
1 Ed. IV. c. 2. which took away from the tourn 8 _ 
power of hearing and determining, and transferred it to the ed. 
quarter ſeſſions. The tourn was the great criminal court 
olf the Saxons *, which had given place in ſome degree to 
the juſtices of gaol- delivery, and of oyer and terminer, 
aſter the Norman policy began more generally to prevail. 
Since juſtices of the peace had been inveſted with ſo much 

authority, this court had been ſtill lefs reforted. to. This 
want of employment induced the perſons intereſted in the 
ſupport of theſe courts to try unfair means to ſupply the 

| loſs of their profits. | 
Tauss appears from the preamble of the act; which ates 
the reaſon for the change it was going to make, in the 

3 4. iv. e. $. ſtat. 22 Ed. IV. c. 1. Vid, ant. vol. I. 6 
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following words: ©* Becauſe, by the inordinate and in- & 
« finite indictments and preſentments, as well of felony, | 


te treſpaſs, and offences, as of other things, which had of 


cc long time been taken before ſheriffs in their counties, 


«6 under-ſheriffs, their clerks, bailiffs, and miniſters, at 
& their tourns or law-days ; ; which indi&ments and pre- 
„ ſentments were oftentimes affirmed by jurors having no 
« conſcience, nor any frechold, and little goods ; and often 


by the ſaid ſheriffs* menial ſervants and bailiffs, and 
e their under-ſheriffs ; by, which indictments people were 
: & attached and arreſted, and put in priſon, and conſtrained 


& to make grievous fine, and ranſom ; after which they 
& would be enlarged , and the indictments embezzled and 


"x withdrawn :” the a& therefore ordains in future, that 


the above perſons ſhould not have power to arreſt any 


one, or levy fines by colour of indictments ſo taken; but 
they ſhould deliver all ſuch indictments to the juſtices of 
the peace at their next ſeſſions of the peace, under the. 


penalty of forty pounds. The juſtices were to award pro- 


ceſs thereon, the ſame as if the indictment was taken be- 
fore them; and to arraign, and deliver or fine the defen- 
dants. T he eſtreat of ſuch fines was to be delivered to the | 
ſheriff, who was to forfeit one kundred pounds, if he ar- 

_ reſted, put in priſon, or levied any fine before he had pro- 


ceſs from the juſtices. This a& did not extend to the ſhe- 


riffs of London, nor to any indictment taken within that 
city. Thus did the quarter ſeſſions riſe i in conſequence up- 


on the deſtruQion of the tourn. 

Tux adminiſtration of civil juſtice in one particular i in- 
ſtance was regulated by ſtat. 17 Ed. IV. c. 2. relating to 
the court of Piepowder. This. oourt was for the determina- 
tion of queſtions ariſing upon contracts in fairs, and was 


generally held by the ſteward of the manor where the fair 


was kept. The diſpatch with which matters were decided 


1 | | Y Vid, ant. vol. II. 459, 460, 
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law : to prevent this, it was now ordained, that in ſuch 
cauſes the plaintiff or his attorney ſhould ſwear, that the 


matter aroſe within the bounds and juriſdiction of the 


fair; which point might be conteſted by the defendant. 


Tux ſtatute of Henry VI. and the former acts, which | 
confined fheriffs under great penalties to the exerciſe ofs 


their office for a fingle year, had been diſregarded during 
the firft three or four years of this reign. As this was at- 
tributed to the unſettied ſtate of things, which made it 
convenient to avoid a change, an act was paſſed * for in- 
demnifying ſuch ſheriffs againſt the penalties. Again, ſhe- 
riffs were indemnified againſt the penalty for returning 
_ writs after the 6th of November, if they had not received 


a writ of diſcharge 2: for the appointment of new ſheriffs 
being on the morrow of All Souls, they did not receive 
their patents, nor qualify themſelyes, till long after Mi- 


chaelmas term ; "owing to which, there was, before this 
act, a chaſm during that interval in the office of ſheriff. 
The proviſions of this act were enacted more generally in 
another ſtatute b, which gives the old ſheriffs authority to 
do every act belonging to the office during Michaelmas 
and Hilary terms, unleſs they were lawfully diſcharged. 
Tux playing at certain games was forbid by ſtat. 17 Ed. 
IV. c. 46. and thoſe who ſuffered them to be uſed in their 


houſes or other places, were to be impriſoned forthree years, 


and forfeit twenty pounds. In conſideration of the frequent 

trouble that frecholders were put to in the county of Mid- 

dleſex more than in any other county, as they were called 

upon to attend on juries in the four courts at Weſtminſter, 

beſides the quarter ſeſſions, and the like; and becauſe upon 
Vid. ant. 281. | b Stat, 22 Ed. IV. c. 6, 


P Stat. 8 Ed. IV. c. 4, « Vid, ant, 171. 
Stat. 12 Ed, IV. c. 1. 
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in this court, as well as other reaſons, tempted many te CHAP, XX. 
— 
bring ſuits here, that belonged properly to the common ENR VI. 
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THE 
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- the wenire, or habeas corpora, an eſſoin might be caſt by 


jurors would 
ſuch caſe the 


; it was ordained, that 


ſhould be demanded at the fourth day of the re · 
turn, and the appearance of ſuch as were preſent be re- 


eorded d. 


or defendant, and then all the 


be put in default 


the plaintiff, 


Jurors 


| 4 Stat. 8 Ed. IV. C. 3. 
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_ Sm night's Service E e WHIREAY "or Fenn | 


 Hemage— Fealty—Villenage—Of Copyholds—Of Rents — 


Eftates Tail—Perpetuities declared void. Recoveries to bar 


Entails— Taltarum i Caſe—Of Dower —Tenant at Will 
—E/tates upon Condition — Mortgages Of Parceners— 
TFointenants—Tenants in Common — Attornment— Feigned 
Recoveries—Of Dies Their Nature and Propertiec— 
An Executory Deviſe—Of Chattels—Of Contracts. 


HE deciſions of courts during theſe reigns preſent 
many intereſting points of hiſtorical inveſtigation, 
Among other ſubjects of improvement, we ſee the birth 
of that ſyſtem of equity which is adminiſtered by the court 


of chancery ; we find the doctrine of uſes, and the applica- 


tion of a common recovery to the barring of eſtates tail 


fully eſtabliſhed. Theſe were topics unknown to our old 
law. In the mean time, the learning of real actions gra- 
dually gave way, perſonal writs became more frequent, and 

pleading grew into a ſcience of much nicety and refine- | 


ment: in ſhort, the whole face of the law ſeems to be aſ- 
ſuming that charaQer which it has retained to this preſent 
day. So large a field is here opened, that ſhould we ont 
go into ſuch paſſages of this period as ſeem properly to be- 
long to the juridical hiſtorian, we might, perhaps, engage 
further than every reader would be diſpoſed to follow: we 
| ſhall therefore content ourſelves with ſcleQing certain heads 

of 
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CHAP. XXI. of inquiry that ſtand more eminently diſtinguiſhed from 
the many others which are nine by the valuable re- 


ports of theſe times. 
Iy the time of Glanville and BraQon, an tenures 


were in all their vigour, we gave an account of their diffe- 


rent kinds from the works of thoſe two writers. Since 
thoſe days, great revolutions had happened in this ſort of 
property, which, however, did not fo much alter the law, 
as obſcure the evidence by which diſtin tenures were to 
be known. Thus, night's ſervice and ſecage were ſtill 
the principal ſpecies of tenure; but as the ſervitium mill- 
tare was performed by very few, and that rarely, (this ſer- 
vice having given way to the employment of hired troops) 
and as the ſervitium ſolæ was now no where known, but 
was univerſally commuted for certain rents and other com- 
penſations, it was neceſſary to recur to other evidences of 
theſe two tenures, in order to pronounce which was knight- 
ſervice, and which was ſocage ; or, in other words, which 


was and which was not to be burthened with ward, mar- 


riage, relief, and other caſualties; thoſe being the grand 


points which intereſted both lord and tenant. | 
_ In order therefore to aſcertain this, many circum- 


ſtances were to be conſidered ; ſuch as whether the tenant 
did homage or fealty whether he rendered ſervices that 
were certain or uncertain, and the like: and from a com- 
pariſon of theſe properties and incidents, the concluſion 
was to be drawn, 'whether the land in queſtion was held by 


knight's ſervice, or in ſecage ; for under one of thoſe it 
muſt be ranked, whether it was eſcuage, grand or petit f 


ſerjeanty, burgage, or any other ſpecial denomination, 


which was merely deſcriptive of certain modifications of 


thoſe two principal holdings. Our curioſity is naturally 
jed to enquire into the alterations that had taken place in 
ſo important a part of the law of real property as tenures, 


ſince thoſe early periods when this ſubject was canvaſſed fo 


much at length. Some ſtatutes had been made at different 
times 
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times to correct the inconveniences ariſing from tenures, 
and ſome ſmall variation had been effected by the reſolu - 


tions of courts; but upon the whole, the TROY ideas ſtill 


maintained their ground. 


Fox example, in night's en it was ſtill the law, Kaight's ſervice, 


that when the tenant died, leaving an heir male under 
21 years, the lord ſhould have the land till he arrived at 
ſuch age ; and if he was not married, the lord was alſo to 


have the marriage. But if it was an heir female, and ſhe 


was of the age of 14 or more, the lord had neither the 
land, nor body in ward; becauſe ſhe might marry dne 
who was ſufficient to do the ſervice, If the was under 
14 years, and unmarried, then he might have the ward- 
ſhip of the land till ſhe was 16 years old; concerning 
which point ſome proviſions had been made by the ſtar. 
Weſtm. 1. and the ſtat. Merton, and which are mentioned 
in their proper places e. By theſe parliamentary proviſions 
was the law of ward and marriage governed at the time of 
which we are now writing. As to relief, the law was, 


- that where the tenant held by a whole knight's fee, the re- 


lief ſhould be 100 ſhillings, and ſo in proportion f. 


THE ſervitium militare had become ſo generally com- 


muted for the ſervitium ſcuti, or ſcutagium, as mentioned 
by BraQon 8, that eſcuage was in theſe days conſidered al- 
molt as a ſubſtitute and convertible term for knight's ſer- 
vice; ſo that Littleton, in order to clear the ſubject, felt 
| himſelf under the neceflity of declaring expreſly, that 


. 
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CH AP. xxl. 


ED W. Iv. 


Eſcuage. 


many tenants held by knight ſervice, who yet did not hold 


by eſcuage h. It is for this reaſon that the ſame writer, 
in his Book of Tenures, begins with eſcuage as the chief 
and moſt general holding in the kingdom, and then goes 
on to 4night's ſervice, ſocage, ſerjeanty, and the others. 
We have ſeen, in the time of Bracton, that this ſervitium 
ſeuti, or ſcutagium, was called ſometimes ſervitium regale, 


vid. ant, vol. I, 260. and vol. Vid. ant, vol, I, da 
K. Lit, 103. hk Litt, 111. 
Lit. 112. Vid. ant. vol. I. 2335 
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CHAP. xxl. becauſe it was to be performed to the kid, and ſervitium 


HENRY VI, 
EDW. IV, 


Socage, 


reign of Edward IV. that the author before quoted ſpeaks 


forinſecum, becauſe it was not performed to the lord, but 
was done foris, and without the lord's JuriſdiQtion. The 


account of the tenure by eſcuage, as given by Littleton, 


correſponds with all theſe terms. The inſtance he gives 


is, when the king made a voyage royal into Scotland; and 


then thoſe who held by eſcuage, were to be aſſeſſed accord- i 


ing to the number of their knights fees i. 


Tno' eſcuage was due by tenure, yet VRP it concern» 
ed almoſt the whole kingdom, it could not be aſſeſſed but 


by authority of parliament; and it is ſaid that e/euage had 


not been aſſeſſed ſince the eighth year of Edward II. 


When Richard II. made a voyage royal into Scotland, the 


payment of eſcuage was remitted at the petition of the 
commonsk. When eſcuage was ſo aſſeſſed by parliament, 
every lord uſed to receive the ſum aſſeſſed on his tenants l, 

and thoſe who held of the crown paid their e/ſeuage to the 
king. After ſuch parliamentary aſſeſſment, a lord might 
have a writ to the ſheriff of the county, to levy the ſum 
due m, or he might diſtrain ; but to ſuch diſtreſs the tenant 
might plead, that he was with the king for 40 days in his 
voyage royal; and the iſſue would be tried by the certifi- 
cate of the marſhal of the king's hoſt, in writing under 
ſeal. So obſolete had this perſonal ſervice become in the 


of this method of proof as depending on a traditionary 


opinion, which had not been confirmed by any recent expe- 
rience n. Such was the form in which tenure by knight, 


ſervice now moſtly ſhewed itſelf, 
Tux idea of ſocage-tenure was now confined to this 


definition; namely, where a tenant held by certain ſervice 


tor all manner of ſervices, provided ſuch ſervice was not 


 kmight-ſervice; as, where a man held his land by feal- 


ty and certain rent, for all manner of ſervices z or held by 


Ile, 97. litt. 101. 
* Inſt, 72, b. ® Ibid, 102, 
d Litt, 100. . | 8 


homage, 
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homage, fealty, and certain rent, for all manner of ſer- CHAP. XXL, 
vices®; orifa perſon; held by fealty only: in ſhort, every . 
tenure * was not a tenure in chivalry, was tenure in EDW. IV. 


ſocage?. And the principal difference between theſe two 
tenures was, Whether the ſervice was certain or uncertain; 


the latter being the grand criterion that diſtinguiſhed” 
knight's ſeryice, and the former ſpcage-tenure : for even 


eſcuage, if it was a certain ſum, was conſidered as a ſos 


eage-tenure. Thus, if a man was to pay half a mark for 


| eſcuage, whenever that aſſeſſment was made by parliament, 


whether at a greater or leſs ſum, this was ſocage, on 
account of the ſum being certain and unalterable ; but 


where the eſcuage was uncertain, notwithſtanding it might 
have been lowered by agreement to one half or one quar- 

ter of the parliamentary taxation, yet ſuch a holding was 
ſtill by an uncertain eſcuage, and fo was deemed knight- 
ſerviced. Again, if a certain rent was to be paid for 
caſtle-guard, it was ſocage-tenure; but if the tenant 
ought to do caſtle-guard 1 in 2 or by another, | it was 
xnight- ſervice r. 


Wx have ſeen how the law ſtood in the time of Glanville 


and Bracton, concerning the wardſhip of ſocage-tenants +. 
What had been delivered by thoſe authors is, for the moſt 


part, now confirmed by our great oracle on the law of tenures 


in later times. Ifa tenant in ſocage, ſays Littleton, died, leav- 
ing iſſue within the age of 14 years, then the prochein amy, or 
next friend to the heir, who could not inherit the land, was 
to have the wardſhip of the land and the heir, till his age of 
14 years, under the title of guardian in ſocage. Thus, if 
the inheritance came ex parte maternd, the guardian was 
to be the next couſin on the part of the father, and ſo vice 
verſa, according as it had been laid down by Glanville and 
Bracton. When fach heir arrived to the age of 14 yours 


»»Litt. 117. MY Litt, 121. 
Ibid, 118. Vid. ant, vol, I. 286, 288. 


IlIbid. 120. 


complete, 
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CAP. xxi. complete, he might enter and ouſt the guardian, and oc- 
HENRY VI. cupy the land himſelf. The guardian was not to take the 
DW. IV. profits of the inheritance to his own uſe, but was to render 
an account thereof to the heir, with an allowance of all 
reaſonable coſts and charges; and if ſuch guardian married 
the heir within the age of fourteen years, he was to ac- 
count for the value of the marriage, although he took no- 
thing for the value; for the law expected he ſhould, ' and 
it was his own folly, ſays Littleton, if he did not; but he 
would be excuſed, if he had procured him a match of as 
much value as the marriage of the heir t. A ſtranger who 
occupied the inheritance as guardian, would be equally 
liable to account; for he would not be permitted to plead 
he was not next friend, but muſt anſwer, whether he had 
occupied the land or not. If the guardian continued to oc- 
cuppy till the heir was twenty-one years of age, it was a 
doubt whether the heir ſhould have account 8 72 8 
as guardian or as bailiff v. | 
THERE was this difference between a guardian in 
chivalry and in ſocage, that if the former died during 
the minority of the heir, his executor had the wardſhip ; 
but it was not fo of a guardian in ſocage who died before 
the heir had attained his 14th year; for then it went to 
another prochein amy, to whom the inherifance could not 
deſcend : this difference was owing tothe former guardian's , 
| taking the profits to his own uſe, and the latter not. It | 
was held, that no writ of account lay againſt the executors 
of a guardian in ſocage, unleſs it was for the king *. 
The relief in ſocage-tenure was a year's rent y; and be- 1 
| cauſe the lord had no wardſhip in this tenure, he had re- T7 
i lief in all caſes, whatſoever might be the age of the heir; f 
and he might diſtrain for it forthwith upon the death 5 
| of the tenant 2. Indeed, if the rent happened to conſiſt in 


tt. 323, bid. 124, * Ibid. 125, 7 Thid. 126, * Ibid. 127, 


paying 
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peying a roſe, or ſome other production of the earth, he 
muſt wait till the ſeaſon would furniſh it 2. | Zn 
Tas title to ward, like moſt other conſiderations art- 
ſing upon landed property, was perplexed with the modifica · 
tions that eſtates had been made ſubje& to in the preſent 
mode of conveyance. However plain the law might be 


when the lord and tenant held in fee-fimple, it was a mat - 


ter of ſome nicety to decide what tenant ſhould be in ward, 


where there were reverſions and remainders. The courts 


had long laid down ſome rules upon this head, and many 
points of this ſort were agitated during the preſent period. 


Ir had long been held, that where land was leaſed for 
life, with a remainder over in fee, and the remainder- man 


died during the life of the particular tenant, leaving a ſon 
under age, the lord ſhould not have the ſon in ward; but 
whenever the tenant for life died, and the ſon entered, he 
was to be in ward, becauſe he was in-as heir to his father. 
But where a leaſe was made for life, reſerving the reverſion 
to the leſſor, the lord would in ſuch caſe have the ward 
and marriage b. The ſame if a gift was made in tail with a 
reverſion ; for the donee was conſidered as holding of the 
reverſioner, and the iſſue was to be in ward to him ; the 
reverſioner continuing to hold of the lord paramount e; 


whereas in caſe of a remainder, the tenant for life, or in 


tail in poſſeſſion, was the very tenant to the lord para- 
mount. The title to wardſhip was frequently involved in 
difficulties from the following conſiderations; 3 from the 
king's prerogative, where a tenant held one fee of the. 
king, and others of common perſons ; from a feoffment 
made by colluſion to avoid the wardſhip of the heir ; from 
claims depending on priority and poſteriority ; and cither 
of theſe, when mixed with queſtions of eſtates, with diſ- 
continuances, diſſeiſins, and remitter, tended very much 
to perplex the law reſpeQing rights of WY d. ; 


— 


»Litt. 129. | 433 Haw VI. 55. 33 Hen. VI. 
O. N. B. 96. | 14- 15 Ed, 1V, 10, 
© 2 Ed. Iv. 3. 8 
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CHAP. xxi. Havine confidered the nature of ſocage 2a general, we 
"ARC; ſhall make ſome few obſervations upon the ſeveral ſpecies 
DW. IV. of it. Succeſſi ve determinations had contributed to make 
| ſome alteration in the notion of tenure by ſerjeanty, which 
is now deſcribed as differing ſomewhat from the ſame tenure 
in the time of Bracton e. It was now laid down, that grand 
ſerjeanty muſt be a holding of the king, and of him only, 
by ſuch ſervices as ought to be done in proper perſon to 
the king: as to carry the king's banner orlance; to lead 
his army, to be his marſhal, carry his ſword before him at 
the coronation, to be his carver, his butler, one of his 
chamberlairfs of the receipt of the exchequer, or other ſer- 
vice f: to find a man for the war 8 was alſo a grand ſerjean- 
ty. The ſame ſervice made the tenure different, accord- 
ingly as the land was held of a private perſon, or of the 
king. Thus land held by the ſervice of cornage, to 
wind a horn when the Scots came into the country, was 
grand ſerjeanty, if held of the king; yet if held of a pri- 
vate perſon, it was not grand ſerjeanty, but knight-ſer- 
vice, and drew to it ward and marriage ; for none could 
hold by grand ſerjeanty but of the king only h. Grand ſer- 
jeanty again differed from eſcuage, inaſmuch as thoſe who 
held by eſcuage ought to do their ſervice out of the realm; 
but thoſe who held by grand ſerjeanty were to perform 
their ſervice within the realm, as appears by moſt of the 
above inſtances i, , One who held by grand ſerjeanty, was 
conſidered as a tenant by knight-ſervice 3 for he was liable 
to ward, marriage, and relief; but no eſcuage could be 
demanded of him, unleſs it was alſo a tenure in eſcuage k. 
TENURE by petit ſerjeanty was now, like the former, 
always a holding of the king, and him only ; to yield to 
him a bow, a ſword, dagger, knife, lance, a pair of gloves, 
an arrow, or other ſmall things belonging to war. This 


| —_— ant. vol. I. 273, 3 156. 
nt, 253. . 
T Ibid, 157. * Ibid. 158, 
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ſervice was conſidered in effect but as ſocage; bor "YE CHAP. XNI. 
tenant was not obliged to go, or do any thing in perſon a 


touching the war, but merely to pay yearly certain things 
to the king l. Such were the natures of grand and petit 


| ſerjeanty at the period of which we are now writing : there 


are ſeveral marks of difference between this deſcription and 


that given by Bracton; the principal of which is, that 
both were now required to be held of the king u. 


Turk: was à fpecies of ſocage called re in 


Zurgage; which was, where there was an antient borough, 
and thoſe who had lands therein held them of the king, 
or of ſome lord, by a yearly rent v. This was ſo called, 

ſays Littleton, © becauſe they were holden of the lord of 
« the borough.” It was befides reaſonable, that this ſpe- 


cies of ſocage ſhould be diſtinguiſhed from othets, as lands 


under this deſcription were governed, very often, by a pe- 
culiar cuſtom differing from the common law. Thus, in 


ſome boroughs it was the cuftom for the youngeſt fon 


to inherit ſuch burgage-tenures 3 - which uſage was called 
Burongb- Eng liſb » : in others, the wife uſed to have aff 
her huſband's lands in dower : in others, a man might 
deviſc his lands in fee · ſimple by his laſt will, and the de- 
viſce might enter without livery of ſeifin 4. 8 


TukRk were two antient tenures that had endtd | 


great blow from the ſtatute of guia emprores, c. 18 Ed. J. 
| Theſe were tenures in frantalmeigne, and by homage 
aunceffrall. "Tenure in frantalmoigue was, when land was 
| granted to an abbot, dean and chapter, a parſon, or other 
religious perſon, and his ſucceſſors, in puram et perpetuam 


elermofynam. Such perſons were bound before God to 


make oriſons, prayers, maſſes, and other divine ſervices 
for the ſoul of the grantor and thoſe that were his heirs, 


- 


EDW. VI. 


and the proſperity and long life * thoſe who were not. 85 


| 1 Lit. 159, 160. „Litt. . 
m Vid. ant. vol. 85 232. v Litt. 168. : 
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CHAP. xxl. 
HENRY vi J ſervice, all which they ſupplied by the above ſpiri- 


EDW, IV. 
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Such tenants, ſays Littleton, | did no fealty, or other earth- 


tual acknowledgment and remembrance 3 and there was 


no remedy, in caſe of remiſſneſs in ſuch ſervice, but com- 
plaint to the ordinary or viſitor r. However, if the ſervice 


{o reſerved was ſpecifically and certainly named, as to fing 
a maſs every Friday, or every year at ſuch a day to ſing a 
placebo & dirige, &c. and the like; or to finda chaplain, 
or to diſtribute alms of one hundred pence to a hundred 


poor men at ſuch a day; in ſuch caſes, the lord might diſ- 


train for failure of ſervice, and he ſhould have fealty : but 


this was not properly a tenure in frankalmoigne, but was 


called tenure by divine ſervice ; and ſeems, in ſome mea- 
ſure, to correſpond with what Bracton calls in liberam et 


perpetuam | eleemoſynam, which was ſubje& to ſervice, be⸗ 


cauſe the epithet puram was not added in the deed of gift *. 
But Littleton ſeems to. conſider theſe two expreſſions as 
equally. ſignifying frankalmoigne, and he makes the diſ- 
tinction to conſiſt in the ſpecificat ion of ſervice; for none, 
ſays he, can hold. in frankalmoigne, if chere be e 
any manner of ſervice t. 


SINCE the ſtatute of quia emptores u no _ could. be 
made in pure alms, or in frankalmoigne ; ; for that ſtatute 


ordains, that none ſhould alien, or grant lands or tene- 
ments in fee- ſimple to hold of himſelf : if, therefore, any 


held lands by knight's ſervice, and granted by licence in 
frankalmoigne, the religious grantee would immediately 


hold by knight's ſervice of the ſame lord of whom the 
grantor held, and not of the grantor The king, however, 
not being within that ſtatute, might ſtill grant lands in 
frankalmoigne *. Again, if a tenant in frankalmoigne 
aliened the oe to a ſecular perſon in fee-fimple, the 
grantee would be En. to do fealty to the lord, becauſe 


Lit. 133, 134, 135, 1 2 . « Vid. ant. vol, II. 223. 
* Vid. ant. vol. I, 303. * Litt. 140. 
TLitt. 137. 
he 


he 
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only be held of the grantor; for if there was lord, meſne, 
and tenant, and the tenant, held in frankalmoigne, and the 


meſnalty eſeheated to the lord paramount, then the tenant 


would ceaſe te held in frankalmoigne, and would hold of 
the lord paramount by fealty z. Such meſne grantor, be- 


fore eſeheat, was by: the nature of this tenure bound to ac; 
quit his tenant in antes u the lord pare: 


mount . > bs is 209 

TRE ee bs 3 eke Ne as bokding 
that receĩved a cheek. by the ſtatute quia emptores ; which 
proviſion, as it enlarged the power to alien, gave tenants 


an occaſion. of breaking the mutual connexion on which | 
this tenure. depended.” For this tenure ſubſiſted only where 
there was a double preſcription; both in the bleod of the 
lord and of the tenant 3 that is, where the tenant and bis 


anceſtors had held the ſame land of the lord and his an- 
ceſtors time out of memory of man, and had done ho- 
mage. This tenure is ſpoken of by Bracton as a very 
common holding in his days: moſt of that which he 


ſays on the dependence between the lord and his homa- 
ger, and upon the warranty that followed from the doing 


of homage; ſeems to refer to this pure and original tenure 
by homage b. As alie nation becaame more frequent and 


caſy, the number of theſe holdings diminiſhed, and pro- 


bably very few were in being in the reigns of Henry VI. 
and Edward IV. However, the legal conſideration of 
homage anceſtrall was treated in the ſame way as in the 
early period of our law. Thus it was held, that the ſer - 
vice of homage anceſtrall drew to it an implied warranty, 
and an acquittal againſt the lord paramount, when homage 


had been once done by the tenant to the lord c. So ſtrictly 


7 Litt, 139. | 44M Vid. ant. vol. I. 277. i 
2 Ibid, 147. | itt. 143, . 
3 Ibid, 142, S ag! . ? * 
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* 


owe 


he * not able to hold in ee and the law CHAP. XxxI. 
would not allow the lord to be deprived of all ſervice v. It CE nm 
was for a ſimilar reaſon, that lands in fankalmoigne could 
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was a privity and preſeription required by law, that ſhould 


ſuch a tenant alien and take back an eftate in fee from the 

alience, though he held the land by homage, yet it would 
not be homage anceſtral}, nor could he have the warranty 
and acquittal incident to ſuch tenured. It is plain; from 


the nature of the thing, that a tenant by homagt abelian 
might hold either by knight- ſerviee or ſocage: . 


Tuis brings us to ſpeak of homage in general, — | 
as well as fealty, is treated by Littleton in the way in which 
it had been delivered by our antient writers. Homage and 
fealty were the great bonds between lord and tenafit, and, 
when orice eſtabliſhed, were too facred to be altered in 


| ſubſtance. Notwithſtanding they have been frequently 


mentioned beforef, yet the nature of onr inquiry calls upon 
us to lay before the reader ſuch new lights as are furniſhed 


| in the more advanced ſtages of the hiſtory of our tenures. 


Hoc is ſtated by Littleton to be the moſt honoura- 
ble and moſt humble ſervice of reverence that a'frankte- | 
nant could do to his lord; for he was to be ungirt and his, 
head fincovered ; the lord was to fit ; the tenant was to 
kneel, and hold his hands jointly rogether between the 
hands of his lord, and ſay thus: I become your man 


« from this day forward, of life and limb, and of earthly | 
« worſhip ; and unto you ſhall be true and faithful, and 


ic bear you faith for the tenements that I claim to hold of 


you, ſaving the faith I owe to our ſovereign lord the 


« king; and then the lord, ſtill ſitting, was to kiſs him. 
But if the tenant was a man of religion, or a woman ſole, 
it was thought not decorous for ſuch a perſon to ſay, © 1 
* become your man, or your woman; therefore they uſed 
to ſay, 1 do to you homage, and to you ſhall be faith- | 


«ful and true; and faith to you ſhall bear for the tenc- 


1 ments J hold of you, ſfaving«the faith I owe to our ſo- 
« vereign lord the "A 8.“ If the tenant held alſo other 


4 Litt. 147. 11 vol. II. 371. 
TR ben. litt. 85, 86, 37. 
* Vid, ant, vol. I, 277. and 
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lands of other lords, he added likewife this exception, 
« And faving the faith I owe to my other lords h:“ which 2 


ceremony correſponds with the precedents of former times. 
Ir was ſtill held, as in Bracton's time, that none were 
to do homage but thoſe who had an eſtate in fee, or in tail, 
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in their own right, or in the right of another; for it was a 


maxim of law, ** that a tenant for life ſhould neither do 


« nor receive homage.” Thus if a man became tenant by 


the courteſy, he was to do homage 3 but if the wife died 
before homage done by the huſband, then he was not to 
do homage, becauſe he had but an eſtate for Mw Ho- 
mage was to be done only onet in the tenants life; there- 


fore, though he was obliged to do fealty to the heir of his 


lord, he was excuſed from homagek. The fame if the lord 
granted the ſervices, and the tenant attorned, he ſhould 
not be compelled to do homage, but ſhoyld do fealty, not- 
withſtanding he had done it before; for fealty was inci- 


dent to every attornment of the tenant, when the ſeignory 


was granted. But it was not the ſame upon a recovery as 
upon a grant; for if a ſtranger recovered againſt the lord 


upon a precipe, the tenant was obliged to do homage again 


to the recoveror l. Many caſes are ſtated by BraQon, 
where the lord might transfer the homage, and the te- 


nant, of courſe, be compelled to do homage a ſecond mms 


all which ſeem now. not to be law m. 
Wu the tenant did fealty, he was to hold his right 
hand upon the book, and ſay thus: © Know you this, my 


Fealty, 


ce lord, that I ſhall be faithful and true to you, and faith to 


4 you ſhall bear for the lands which I claim to hold of 
« you; and that I ſhall lawfully do to you the cuſtoms 
and ſervices which I ought to do at the terms affigned, 
« ſo-help me God, and his ſaints ;” and then he was to 
| kiſs the book. He was not to kneel when he did his feal- 
ty, nor make ſuch humble reverence as 'in homage. 


k Litt. 89. 85 1 Litt, 149. 5 
i Ibid, 90. | m Vid, ant, vol, * 227 
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Again, homage could only be done to the lord himſelf; 


büt the ſteward of the Wen or bailiff might take the 
we n. 


FEAL TY was incident t to all manner of tenure, apt 


tenure in frankalmoigne; and it was no uncommon te- 


nure to hold by fealty only 9. Thus if lands were let for 
term of life, without reſerving any rent, the tenant was 
ſtill to do fealty to the leſſor, becauſe he held of him. For 


the ſame reaſon it was faid, that a termor for years ſhould 
do fealty to the leſſor; ſuch a leſfee being ſaid, in the writ 


of waſte, to Hold of the leſſor; but a tenant at will, as he 


had no ſure eſtate, was not to do fealty. Thoſe who held 


by copy of court- roll, by the euſtom of a-manor, (which 


new deſcription of : tenants will be conſidered ou 


were bound to do fealty v. 5 
We have hitherto confined our l to 0 te- 


riures ; it remains to add ſomething upon the ſubje& of 
| tenure in villenage, and the new tenures thas had lately 
been growing out of it. | 


Since the time of Henry III. little "Wo been ſaid of vil 
lenage, conſidered either as a condition in ſociety, or as a 
tenure. The proper and primary notion of villenage was, 


when a perſon, being villain to a lord, held alſo of that 


lord certain lands or tenements at the will of the lord, to 
do villain- ſervices; as to carry the lord's dung out of the 


i eity, or off the manor, to put it upon the land, and ſimilar 
predial labours. But ſuch had been the revolutions in ſo-: 


ciety, and the ehanges of property, it now very commonly 
happened, that ſome perſons who were free, had become 
poſſeſſed of lands burthened with ſuch ſervices; and ſuch 


tenure was ſtill called villenage, tho? the perſons themſelves 


were no. villains. Others, on the contrary, who were 
villains, had yet no land at all to hold in lieu of ſuch ſer- 


me of yices, which they were, nevertheleſs, ſtil bound 28 


= Lite, 91, 92, | „ # Ut 132. 
* ſbi. "Ry 130+ - 17 AI Vid, ant, vol. I. 265,269, 270. 


form. 
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form. Another change that had taken place was, tha che chart xx 
villain- ſervices were no longer indeterminate, and wholly — 
at the will of the lord, as in the time of Bracton, hut were EDW. w. 
univerſally limited (as even in his time they were in the 
caſe of one ſort of villains, called villain· ſoekmen) by the 
cuſtom that had immemorially prevailed i in the manor r. 

Thus the univerſal character of tenure in villenage, was a 
Holding according to the cuſtom of a manor, or otherwiſe at 

_ the will of the lord. With this qualification, the law of 
villenage ſtood moſtly. on the SOAR it was on in the be 
of Bracton. | 

As to the perſons of villains, ne were either ſuch by 
preſcription, ſo that a villain and his anceſtors had been 
willains time out of mind of man, or by acknowledgment” 
and confe ſſion in a court of record t. Again, villains were 
ſaid to be regardant, or in groſs. The former were in the 
nature of the original and proper villains, namely, ſuch as 
had belonged, they and their anceſtors, to a manor, time 
out of the memory of man. The latter were ſuch as 
had been granted by deed from one to another, in conſe- 
quence of which they became villains in groſs, and not re- 
gardant: a man and his anceſtors might perhaps have been 
ſeiſed of a villain and his anceſtors, who were ſuch in 
groſs, beyond the memory of man u. A man who con- 
feſſed himſelf a villain in a court of record, was a villain i in 
groſs x. A female villain was called a niefey. 5 

THESE were the divifions and ſpecies of villains. Some 
points of law, as now underſtood, concerning this fort of 
perſons, were as follow. If a villain took a free woman to 
wife, and had iſſue, the children were conſidered by the 
law as villains; on the other hand, if a niefe marricd a 
freeman, the iſſue were free. In this an analogy ſeems to 
have been preſerved towards our law of deſcents, which 


„ r Litt. 172, | * Litt. 181, 182, perth Th 
* Ibid, | * Ibid. 185. 


Ib. 175. 7 Ibid, 186. . 
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gave a preference to the male ame in dire 8 
to the civil law, which in a ſimilar caſe pronounced, that 


partus fequitur uentrem . The ſentence of the law againſt 
a baſtard, that he was gueſs nullius filius, was permitted, in 
this inſtance, to operate in favour of ſuch perſons, for no 
baſtard could be a villain by deſcent ; nor of courſe, any 
otherwiſe than by confeſſion in a court of record *. 

Ir was an old rule, that guicguid per ſervum acquiritur, 


14 domina acquiritur ; and this ſtill prevailed with all its 


influence. Thus, tho* a freeman, by purchaſing land 
held in villenage, did not loſe his freedom, yet a villain 


might make free land become villain to his lord; as where 


a vilain purchaſed land in fee-fimple, or fee-tail, the lord 


of the villain might enter thereon, and ouſt the villain 
and his heirs for ever; and; if he pleaſed, might after- 
wards grant the fame land to the villain, to hold in ville. 


nage b. But if the villain aliened before the lord entered, 
then the lord was precluded from entering at all, having 
nothing to blame but his own neglect: the ſame of goods, 


if the villain fold or gave them before they were ſeized by 


the lord. In caſe of goods, it was ſufficient if the lord 
claimed the goods openly among the neighbours, and ſciz- 
ed part in name of the whole, for this gave him a com- 


plete poſſeſſion of the whole e; but in both caſes of lands 


and goods, the king might follow them into whatſoever 
hands they paſſed, for nullum tempus occurrit regi d. Where 
a reverſion or an advowſon was purchaſed by a villain, it 


was enough for the lord to claim it in the above way, dur- 


ing the life of the particular tenant or incumbent e. A 


_ villain was held competent to ſue all manner of actions 


. againſt any perſon but his lord; and even againſt him, 
he might have an appeal of his anceſtor's death. A-nicfe 
might bare an appeal of rape; a villain might have an 


Litt. abs Forteſcue, c. — | eLitt. 177. 
* Litt, 188. _ © thid, 178. 
 » Ibid, 172. ' * Ibid, 179, 180, 
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3Rjon as executor againſt his lord, becauſe it was to the 8. XX1, 


uſe of the teſtatar. But in all theſe caſes it was expedi- 
ent for the lord to make proteſtation that the plaintiff was 
his yillain, atherwiſc he would be infranchiſed, even tho? 


the matter was finally determined for the lord, and againſt 
the villain. It was the opinion of Littleton, that a villain. 


could not have an appeal of mayhem againſt his lord, be- 
canſe he would recover only damages, which the lord 


might by law retake, ag ſoon as they were taken in execu- 


tion; but he might unqueſtionably have an inditment e, 
for the lord was not allowed by law to maim his villain. 


Ir a yillain was made a ſecular prieſt, his lord might 


ſeize him, tho he was not permitted to recover him, if he 
hach entered inte religion, becauſe he was then conſidered 
as dead in law; nor could he retake his niefe if a freeman 
married her: but in both theſe caſes he might have an 
action; in the latter againſt the huſband, and in the for- 


mer againſt the ſoyercign of the houſe, for e in 


taking his villain without his licence f. 


Maxpuissioxs were generally performed by hed but 
many ads were conſidered as implied manumiſſions, 
Thus if the lord made an obligation to his yillain for a cer- 


tain ſum of money; or granted him an annuity ; or let 
him lands for a term of years by deed ; or by a feoffment 
without a deed, with livery of ſeiſin; theſe were implied 


infranchiſements : but not ſo if he made him a leaſe at 


will, whether with deed or without, becauſe it carried no 
certainty with it e. If the lord ſued a præcipe qudd reddat 
againſt his villain and recovered, or was nonſuit after ap- 


pearance, this was conſtrued to be 2 manumiffion, be- 
cauſe he might by law have made an entry without ſuit: 
in like manner, if he brought an action of debt, accompt, 
covenant, treſpaſs, or the like ; for ſuch ſuit was wholly | 


unneceſſary, as he had, by law, a power to impriſon the 


* Litt, 129, 190, 191; 192, 194. © Litt 204, 203, 206, 207. 1 
* Ibid. 292+ | Es 
f villain 
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1 CHAP. xxl. villain and take his goods; but the ſame ce on would 
| 1 IT not be drawn from an appeal, becauſe, ſays Littleton, the 
"| EOW.1TV, lord could not hang him without ſuch a ſuit. However, 
if the appeal was found againſt the lord, and no indiQ-_ 
ment was pending to ſave the damages, the villain, it was 
thought, would be infranchiſed, on account 5 the Jjudg- 
ment for damages againſt his lord . 
Tnus ſtood the law reſpecting ſuch perſons as ſtill con- 

a tinued in a ſtate of ville nage. Theſe were greatly diminiſhed : 
in number ; but it appears from what has juſt been faid, 
that their condition was not alleviated from what it bad 
been in the earlier times of our law. While the perſons of 
villains were left to labour under all the rigours of the an- 
tient villenage, the tenure of villenage had been long in the 

1 | habit of increaſing its franchiſes, and had now obtained 

= : ſome degree of emancipation. The tenure in pure ville- 

| | nage (as was before obſerved) was no where now to be 

found; but all tenants of that deſcription had obtained thoſe 
privileges which Bracton gives to ſuch, as, in his time, 
held i in what was called villain focage | . Theſe privileges 
were filently obtained by cuſtom and uſage, confirmed by 
lapſe of time, and. defended by the legal ſecurity of pre- 
ſcription. As the land fo holden ceaſed to be poſſeſſed in 
a precarious way, it begun gradually to loſe its antient 
denomination. In the 4 Ed. I. we find mention of cuftu- 
mari tenentes, which probably meant the very perſons in | 
queſtion k. Towards the latter end of the reign of Ed- 

| ward III. we meet with a new appellation ; and as the 

. former new term expreſſed the foundation and title to 

5 their eſtate, the latter denoted the evidence of ſuch title: 

they are called tenants per 1 roll folonque le volunt le ſeigniour l. 

1 Ik the reign of Henry! IV. they are called tenants per le 
1 verge, which vas expreſſive of their peculiar mode of con- 
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veyance m; and in the next reign n they are called 27 CHAP, XXL, 


holders o, meaning the copy of the roll of the lord's court. 
Ar the period of which we are now writing, this ws 


holding had become an acknowledged branch of the law 


of tenures, and is treated by Littleton with his uſual pre- 
 cifion and fullneſs. He ſays, that © tenant by copie of court- 
* roll, is where a man is ſeiſed of a manour, within which 
ce there is a cuſtom, that has been uſed time out of mind 


« of man, that certain tenants within the ſame manour 
i have uſed to have lands and tenements to hold to them 
& and their heirs in fee - ſimple, in fee-tail, or for term of 


life, &c. at the will of the lord, according to the cuſtom 


Wr {awe of 
” IV. 


& of the ſame manour p.“ This is the deſcription of copy- 


holds given by Littleton, - Theſe tenants, as has been be- 


fore obſerved, could not alien their lands by deed, for in 
ſuch caſe the lord might enter as for a forfeiture; but the 
courſe was to ſurrender the land in court, according to the 


cuſtom, into the hands of the lord, to the uſe of him who 
was to have the eſtate; upon which occaſion an entry uſed 


to be made on the roll to the following effect. Ad hanc cu- 


riam venit A. de B. et ſurſum reddidit in eadem curid unum 


meſſuagium, &c. in manus domini, ad uſum C. de D. et he- 
redum ſuorum. Et ſuper hoc venit prædictus C. de D. et 
cepit de domino in eddem curid meſſuagium pred. &c. has 
bendum et tenendum ſibi et haredibus ſuis, ad voluntatem 
domini ſecundum conſuetudinem manerii, fac iendo et reddendo 


inde redditus ſervitia et conſuetudines inde pris debita et 


conſueta, &c. et dat domino pro fine, Wc. et fecit domino 
 fidelitatem, & c. A copy of this court- roll was all the evi- 
dence or muniment of ſuch an eſtate 4. | 
IF theſe copyholders did not purchaſe and convey their 
(oh by the ſame ſolemnity as was uſed in the transfer of 


common-law Det oo neither could they ne or os | 


m 14 Hen. IV. 34, 3 8 Litt, 73. 
7 Hen. V. 11. | 7 Ibid, 73, 74, 75» 
„ 11nſt, 38. | Ti 
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impleaded for their lands by the king's writ; but the courſe 
was to enter a plaint in the lord's court, to this effect: 
A. de B. queritur-verſus C. de D. de placita terre, videlicet, 
de Se. cum pertinentiis, et facit proteftatianem ſequi querelam 
Mam in natura brevis dumini regis mortis anteceſſoris, &c. 
ad communem I & ce Sc. Plegii de nee 110 
&c 7. | 

ALTHOUGH ROW had an TIRE yet it was 


only an inheritance by the cuſtom of the manor ; as 


ſuch an eſtate was ſtill, in its very nature, and by the com» 
mon law of the land, at the will of the lord. This mark 


of their original baſeneſs hung about copyhald-eſtates fo 


heavily, that it continued to be the opinion of ſame, even 
ſo low down as the reign of Edward IV. that if the lord 
ſhould ouſt ſuch a tenant, he had no other remedy but to 


ſue to the lord by petition; for if he had any remedy that 


was at all compulſory, it was aſked, how could he be faid 
to hold at the 1will of the lord? Notwithſtanding this argu- 
ment, from that part of the deſcription of theſe tenants by 
which they were made to depend on the will of the lord, yet 
it might be anſwered, that this will was nat to violate the 


eſtabliſhed and immemorial cuſtom of the manor, which 
was always too reaſonable to permit a lord to do injuſtice to 


his tenants*. And it was the opinion of Sir Nobert Danby, 
chief-juſtice of the court of common-pleas in the 7 Ed- 
ward IV. and afterwards of Sir Thomas Brian, his fucceſſor, 
in the 21ſt year of that king, that the capyholder doing his 
cuſtoms and ſervices ſhould, if put out by his lord, have 
an action of treſpaſs againſt himt : and this ſeems to be the 
inclination of Littleton's opinion on the fame point. 
CoPyYHOLDERS, in ſome parts of the country, were fre- 
quently denominated from the ſymbol and ceremony of 
ſurrender and grant, and were called tenants by the verge 5 
becauſe when land was to be ſurrendered, the tenant uſed 


r Litt. 76, * Ibid. 97, © x Inſt. 61. 
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to have a little verge or Wan lie hand, which he deliver- eve: XXL. 
ed to the ſteward or bailiff, who delivered to the perfon 8 
taking the land the ſame verge, or another, in name of EDW. . 


ſeiſin u. There was another method of ſurrender and grant, 
which does not ſeem, however, to have acquired any par- 
ticular name; as a ſurrender to the bailiff or reeve, or to 
two probi hamines of the fame lordſhip, who uſed to preſent 
ſuch ſurrender at the next court and'in both theſe caſes, 
the copy of the court- roll was ſtill the evidence of the title x. 


| Beſides theſe, there were many other different euſtoms in 


different manors, too numerous to recount ; all which the 


law in this as well as other caſes dn Oy" go long | 


as they were reaſonable “. 
As to the length of time that was ele to give 
validity to cuſtoms and uſages; it was laid down that 


no cuſtom! was to be allowed, but ſuch as had been uſed 


by title of preſcription, that is, from time out of mind. 
But there was a difference of opinion as to what ſhould be 


deemed time out of mind; ſome reckoning it from the li- 


mitation in a writ of right; which by the ſtat. Weſtm. 1. 


was fixed at the beginning of the reign of Rich. I. Others, 
again, admitted ſuch to be a good preſcription ; but, they 


faid, there was another title of preſcriptian at the common 
law, long before that ſtatute; and that was, where a cuſtom 
had been uſed for time, whereof the memory of man run- 
netb not to the contrary. They founded their notion upon 


the form of pleading a cuſtom, which was by ſuggeſting it 


in the above phraſe ; and this was the ſame as ſaying, that 
no man then alive had any proof or knowledge to the con- 
trary 2. This ſeems to be the opinion of Littleton, and 
: that which is conſonant to reaſon and practice; for other- 

wiſe no cuſtom could have gained birth after that diſtant 


period; ; though great part of the common law, which Is 
Way es had confeffedly originated fince. | 


bs Lit, 78. * Ibid. 79» Y Ibid, 80. bi Ibid. 170. 
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CHAP. xxl. Wx cannot diſmiſs the ſubject of tenures and ſervices 

F rg without taking notice of a title in the law which was 

EDW. iv. connected with them, and had now grown to a conſider- 
able ſize: this is, the title of rents. A rent, in its origi 
nal form, was a compenſation reſerved to. a grantor, in 
acknowledgment of a grant of lands or tenements; and 

in this light it may ſtrictly be ranked among the other 
ſcrvices we have juſt been mentioning : but a rent iſſuing 
out of land carried with it ſuch a permanency, as put it on 
the footing of real property; and for that reaſon a charge 
of this fort was created on many other occaſions than 
where a proper ſervice could be reſerved. Rents were 
purchaſed and transferred with leſs ceremony than land; 
and on that account recommended themſelves, like uſes, as 
a commodious ſpecies of property. All through the reigns 
of Edward III. and his ſucceſſors, rents in different 
ſhapes had been a common object of conveyancę, and the 
law relating thereto underwent various diſcuſſion. Very 
little regard has yet been paid to this branch of the law in 
the preſent hiſtorical inquiry 3 but now it had become of 
too much importance to be paſſed over. 
- REenrTs were of three kinds; that is, rent ſerviee, rent 
charge, and rent ſeck. The former of theſe was (as 
was before mentioned) where a tenant held his land 
by fealty, and certain rent; or by homage, fealty, and 
certain rent; or by any other ſervice, and certain rent; 
and if ſuch rent was not paid at the day, the lord was au- 

thorized by the common Jaw to diſtrain for -it *, even tho? 
the gift was made without deed ; this was alſo the caſe 

where lands were given in tail, or aleaſe was made for life, 
or for years, rendering rent Þ. But, in order to make this 
a rent ſervice, the reverſion muſt remain in the donor, or 
leſſor; for if a feoffment was made in fee, or a gift in tail, 
with a remainder over in fee, without deed, reſerving a 
rent, this reſervation would be void ; becauſe no reverſion 


Of rents. 
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remained in the donor, and the tenant held his n HAP. xx. 


diately of the lord, of whom his donor before held Ke. 
Ir was the alteration in tenures, made by the e 
emptores, that occaſioned this difference in the nature of 
ſuch rents. Before that act, if a man made a feoffment 
in fee, yielding a certain rent to him and his heirs, this 
was a rent ſerviee, becauſe there was a tenure ſubſiſting 
between ſuch feoffor and feoffee q: but, fince that ſtatute, 
ſuch a feoffment in fee, or a feoffilent in tail, or for life, 
with a remainder over in fee, would not make a tenure 
between the feoffor and feoffee; for the feoffee would hold 
of the chief lord paramount. If a rent therefore was re- 
ſerved.by deed, on ſuch a feoffment, with a clauſe enabling 
the feoffor and his heirs to diſtrain, this would be a rent 
charge, and not a rent ſervice; becauſe it aroſe by force of 
the writing only, and not by operation of law; and if 
there was no clauſe of diſtreſs, it would be a rent feck e. 


Again, if a man granted a yearly rent to be iſſuing out of 


land to another in fee, or in tail, or for life, and the like, 
with a clauſe of diſtreſs, this would be a rent charge; and 
if it was without a clauſe of diſtreſs, it would be a rent 
ſeck. Rent ſeck, ſays Littleton, was, as it were, redditus 
Hamme becauſe no diſtreſs was incident to itt. 

THeRE were many ways in which a rent ſervice might 


become a rent ſeck. Thus, if a tenant held by fealty and 


certain rent, and the lord granted the rent by deed, re- 


ſerving the fealty, and the tenant attorned; here, becauſe. 


the tenements were not holden of the grantee, but of the 


lord, who reſerved the fealty, the rent would be a rent 


ſeck s. If the lord granted the homage of his tenant, re- 


ſerving to himſelf the remnant of his ſervices, and the 
tenant attorned, the tenure would be of the grantee, and 
the rent was ſeck h. The ſame if land was let for 1 7 ane 8 


e Litt. 215. 1 Litt. 218, 
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CHAP. XXI. the leſſor granted the rent to another, reſerving the fever 


fion, this rent would be ſeck, becauſe the grantet had 
nothing in the reverſion i. Under the name of rever- 
ſion, the rent and ſervices wauls, all _ as e 
thereto k. F A 

.. Ir a perſon who war a 3 = or rent (Ss was 
once ſeiſed thereof, and the tenant. did not keep up his | 
payments, his remedy; was to goto the land, and demand 


it ; and if it was denied, or the tenant was not there 


ready to pay it, which amounted to a denial ; in ei - 
ther caſe, this was a difſeifin of the rent, for which he 
might have an aſſiſe; and if after recovery and exe- 
eution it was again denied, this was a rediſſeiſin l. But 
if the grantee was denied the rent at the firſt FER of 
payment, then he had no ſeiſin, and ſo no remedy whatſo - 
ever to recover it; and therefore it was uſunl for the tenant, 
when he attorned to the grantee, to give a penny, or ſome· 
thing, in name of ſeiſin of the rent, which intitled him to 
an aſſiſe after a denial z for the delivery of the deed of grant 


gave not ſuch a ſeiſin of the rent as to maintain an aſſiſe. 
Tux remedy for recovery of rents was ſometimes two- 
fold. Thus, in caſe of a rent charge, the grantee might 
chuſe whether he would ſue a writ of annuity or make a 
- diſtreſs: but he could not do both; for an avowal of a 
taking would charge the land and diſcharge the perſon =. 
If a grantor choſe not to be liable perſonally, he might add 


à elauſe, providing, that the grant ſhould not extend 


to charge the perſon by writ of annuity, but only to 


charge the lands and tenements, &c a. Again, ſhould the 


deed of grant run thus, © that if A. of B. be not yearly 
paid at the feaſt of Chriſtmas, for the term of his life, 
« twenty ſhillings, then it ſhall be lawful for the ſaid A. of 


c B. to diſtrain for it in the manor of G. &c.“ here, be- 


cauſe no annuity was expreſsly granted, but only that the 


| Litt, 228. * Ibid. 229. 1 Ibid. 233. = Ibid, 219, « Ibid, 220. 


grantee 
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grantee might 45 rain for ſuch an annuity, the perfor was 
conſidered as not charged, but only the lan „ 

THERE were ſome curious points of law on n the ex- 
rinttion and apportionment of rents. If a man had a 
rent charge to him and his heirs, and purchaſed in fee any 
part of the land out of which it iſſued, the whole rent was 
extinct, and could neither be recovered by diſtreſs nor by 
writ of annuity... Vet, if it was a rent ſervice, it would 
not be an extinguifhment of the whole, but the rent would 
be apportioned according to the value of the land. In ſome 
inſtances, however, a ſervice would be extinguiſhed 3. as 
where land was held by the ſervice of rendering to the lord 
yearly, at ſuch a feaſt, a horſe, a golden ſpear, or à clove- 
gilliflower, and the like. If the lord purchaſed part of the 
land, the ſervice, as it eould not be ſevered or apportioned, 
would be taken away p. But where a man held by ho- 
mage, fealty, and eſcuage, and certain rent; there, in the 


above caſe, the rent and eſcuage would be agportioned, 


and the homage and fealty abide intire to the lord for the 
reſt of the land a. It being required by law, that the land 
| ſhould be held by forme ſervice, and as theſe were not 
expenſive, they could not come under the ſame reaſon as 


a horſe, a golden ſpear, or other -intire ſervice, which the 


tenant, after the land was divided, = not be able to 

Worm: 5 Ja Bo el 
\ THERE was likewiſe : a Feen 1 the. e 

a rent charge came to part of the land by his own aQ, 

and where by courſe of law. For if a man had a rent 


charge, and his father purchaſed part of the land, and this 


part deſcended to the ſon, then the rent charge would be 
apportioned according to the value of the land 7. 

THERE were other circumſtances which amounted- to a 
diſſeiſin of rent; and ſuch as were a diſſeiſin 1 in the caſe of 
one ſort of rent, were not ſo in the caſe of ee, This 


„ Litt. 221. Ibid, 222. 4 Ibid. 223. mie. 224. 
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HENRY VI. 


EDW. iw. 


nas been touched before , and the law ſeems now to be 


laid down nearly in the ſame manner; that is, there were 
three cauſes of diſſeiſin of a rent ſervice:3 namely, reſcous, 


replevin, and incloſure t. There were four caufes of diſ- 


ſeiſin of a rent charge, namely, reſdous, replevin, incloſure, 


and denial; and only two cauſes of diſſeiſin of a rent ſeck, 


namely, denial and ineloſure: a menace to prevent a 


Such was the ſhape i in which the law of tenures ap- 
peared in the reigus of theſe two kings. From thence we 
ſhall proceed to conſider the nature of eſtatees. 
Ar rn what has been ſaid in the reign of Edward UI. 
on the law of entails and limitations in remainder, very 


Title” need be added te this part of our ſubject. The 
curioſities that aroſe on theſe topic conſtitute no ſmall 


part of the learning of real property during this period. 


To enter into a detail of ſuch inquities would lead us too 
far; and the great outline of eſtates-tail, as delivered by 


diſtreſs was a diſſeiſin of the three kinds of rents v. 


Littleton, correſponds ſo exactly with what has already 


been mentioned x, that it would be an unneceſſary recapitu- 
lation to adopt ch from this great authoritʒ. 

Taz manner in which this author divides eſtates-tal 
is this: If lands were given to a man and the heirs. of 


his body begotten, this he calls a general ilil; becauſe, 


whatſoever woman he married, every one of his ifſue by 


poſſibility might inherit as ifſue of his body. A ſpecial tail 
was, where lands were given to a man and his wife, and 


the heirs of their two bodies begotten ;' becauſe none could 


inherit but the ifſue of thoſe two perſons : all theſe, as well 


as gifts in frank-marriage, were ſpecified in the ' ſtatute 
de donts. Other eſtates- tail, ſays our author, were by the 


equity of the ſtatute; as lands to a man and the heirs male 


of hĩs wy 11 2 or hears female 1 his body er 7 


* Vid. ant, > EE | * vid. ant, 129. : _ 
itt. 237. I From ſect. * to 21. 
® Ibid, 238, 239, 24%, 
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Aux other inſtances of agreement with the old law 
of entails, it is expreſsly laid down by Littleton, that in 
caſe of a limitation in tail male, and the donee having 
iſſue a daughter who had ifſue a ſon, ſuch ſon could not 


inherit per formam doni; becauſe he ought to convey his 


deſcent wholly by the heirs male *. Opinions, though of. 


no great authority, Ls gone ſo far as to ſay, it would be 


otherwiſe in a deviſe . Where a limitation was made in 
tail female, the daughter would take by deſcent in exclu- 
ſion of the ſon; and this was by force of the ſtatute; but 
it was not ſo in caſe of a purchaſe. For where land was 
given for life, with remainder to the heirs female of the 


body of T. S. who died and left iſſue a ſon and a daugh- 


ter, after which the tenant for life died; here it was held, 


that the daughter dould take nothing, becauſe ſhe was not 
heir; for ſhe muſt be both beir and heir female | to anſwer 
the limitation of the deed, which ſhe could not be during 
the life of her hrother bd. . 
Ir lands were given to a man and his wife and the heirs 
of the body of the man, there the huſband was conſtrued 
to bave an eſtate in general tail, and the wife but an eſtate 
for term of life: if to the huſband and wife, and the heirs 
„ the huſband which he ſhould beget on the body of his 
wife, there the huſband had an eſtate in ſpecial tail, and 
the wife an eſtate for life © : but if to the huſband and wife, 
and to the heirs which the huſband ſhould beget on the 
body of the wife, there both of them had an eſtate-tail, 


becauſe the word heirs was not limited to one more than 


the other d. If it was to a man and hi. heirs which he 
ſhould beget on the body of his wife, there the huſband 
had an eſtate in ſpecial tail, and the wife nothing e. A gift 
to a-man and his heirs male, or to a man and his heirs 


temale, was held to be n Hoops it was not li- 


« Litt, 24.Vid, ant. 6, 
2 1 Inſt. 25. 
b g Hen, VI. 23. 


« Litt, 26, 27. Vid. ant, 6. 
4 Idid. * 
* Ibid, 29. 
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' CHAP, xxl. he of what body the heirs. ſhould bef, For theſe eſtates 
+ þ + orood were not only fees but fees-tail'; and therefore, as it was 
Ew. Iv. neceſſary to have the word heirs. to convey a fee, it was 
likewiſe e to have the word body, to create a . 
tail 8. 

Tux title of tenant in tail 1 poſſibility 5 e e | 
is deſcribed by Littleton with more latitude than in the 
Old Tenures h. It is there inſtanced in a ſpecial tail to a 
man and his wife : but now we find, if lands were given 
to a man and his heir which he ſhall beget on the body of 
his wife, where the wife had nothing, and the huſband 
was donee in ſpecial tail, the huſband might be tenant af- 
ter poſſibility i. No one could be tenant in tail after poſ- 
ſibility of iſſue exinct, but one of the donees being donec 
in ſpecial tail; for a donee in general tail was always 
within the poſſibility of having iſſue; and for the ſame 
reaſon, the iſſue to ſuch donee in ſpecial tail could never 
be tenant in tail after poſſibility of iſſue extinct k. 

Tux is one ſpecies of eſtates in ſpecial tail, called 
eſtates in frank-marriage, which were very antient gifts 
at common law, and are mentioned in the ſtatute de d- 
ais |; ſince which it was held, that land given with a wife 
in bd ears was, without any other limitation, an 
eſtate to the huſband and wife, and to the heirs between 
them begotten ; and therefore, that the iſſue of the ſecond - 
wife could not inherit it m. Since the times of Glanville 
and Bracton, who ſpeak very particularly of. theſe gifts, 
the law had altered as to the exemption allowed to ſuch do- 
nees and their heirs from doing ſervice. It is clearly laid 
down by both thoſe writers, that the third heir, or, as Brac- 
ton n more particularly calculates it, the iſſue in the fourth 


* Litt. 31. | 1 Vid. ant. vol. x 297. and vol, II. 
E Bro, Tail. 3. _ -!: {3043 . 

* Vid, ant. 6. | Ann 29. 

itt. 33. Vid. ant. vol. I. 297. 

* Ibid, 34. 
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degree (reckoning the donce as in the firſt degree) ſhould CHAP: xl. 


commence doing the ſerviees; whereas it is ſaid by Lit- eee. vi. 
EDW, . 


tleton, that the fourth degree ſhould paſs, and the iſſue in 
the fifth degree ſhould do the firſt ſervice o. The reaſon 


given for requiringithem then to do the accuſtomed ſervices 


is, that the iſſue paſt the fourth degree might marry by the 


canon law : no reaſon is given for the different limita- 


tion made by our older writers. This exemption from 


ſervice did not, however, include fealty, which muſt be 
performed by the donee and the immediate iſſue p; and 


after the fourth degree, homage and the other ſervices 
vere to be performed. In the carly times of our law, all 


gifts to a woman in order to her marriage, were called 


maritggia; and were diſtinguiſhed into thoſe that were 
free, and thoſe that were not; but now the term was uſed 
only as coupled with the former epithet, and we no longer 
hear of any but gifts in FR ANK-marriage. 

Tux title of tenant per legem Anglia, or by the courtefy 

of England, was in our old law derived from gifts in mari- 
tagia 1. When land was given in ſuch a way to a woman, 
and a child was born, the huſband, aftet her death, en- 
joyed it for life as tenant per legem Anglie. Thus the law 
| flood in the time of Glanville. In the time of Bracton, 
this jus mariti was extended to all inheritances. So the 
law continued ; and conformably thereto it is laid down 
by Littleton, that when a man took a wife ſeiſed in fee- 
ſimple, or in fee-tail general, or, as Littleton adds, ſeiſed 
as heir in ſpecial tail, he ſhould be tenant by the courteſy, 
if any iſſue were born r. Thus a much larger field was 
opened for this claim of the huſband than was warranted 
by the opinions of our older lawyers. 


Tus ſtood the law reſpeQing eſtates that were 3 | 


ed on the ſtatute de donis. | * 


»Litt. 19. 
* Ibid. 19. 


1 Vid, ant. vol. I. 123. 298. 
e 35. 
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EDW. IV. 


Perpetuĩties | 
declared void, 


HISTORY OF THY 
Tux ill ſucceſs of ſome attempts that were made to re- 
fine on the reſtrictions of the ſtatute de donis, and the 


manner in which ſuch attempts were treated by the courts, 
ſhew that ſome doubts began to be entertained concerning 
the wiſdom and policy of long entails. We are told, that 
in the reign of Richard II. Richel, a judge of the eommon- 
pleas, having iſſue many ſons, made a ſettlement on them 
in tail, one after another; ; with a condition, that if any 
one of the ſons aliened in fee, or in tail, then his eſtate 
ſhould ceaſe and be void, and the land ſhould immediately 
remain to the next in the entail 5 a condition which bc. 


came now neceſſary for thoſe to make, who apprehended 


the conſequences of the judgment in Ofavian Lumbard's 
caſe, determined in the reign of Edward III © The framer 


of this deed, probably, did not doubt but ſuch a condition 


would {till be thought deſerving the ſupport once given'to 


entails. But that inclination was gone off, and this new 
device of the judge was declared void by the court of 


| common-pleas i in the 2d year of Henry IV. A like ſet- 
tlement made by juſtice Thirning u, in the reign of Henry 


TV. was alſo ſolemnly adjudged bad, in the 2 iſt year of 
Henry VI. Ie is not enough to ſay, that entails were no 
longer favourites in our courts; for Littleton gives three 


learned reaſons why the limitations above-mentioned were 
ſubſtantially void in law, in their original creation. Firſt, 


becauſe a remainder that commences by deed, ought to 
veſt in him to whom it is limited, when livery of ſeifin is 
made to him who has the particular eſtate.” Secondly, 


becauſe if the ſon alien in fee, the fee-ſimple and freehold 
is in the alienee, and in none other; and, therefore, that 
ſuch remainder could not poſſibly commence immediately 


after the alienation to a ſtranger. Thirdly, becauſe upon 


the breach of the condition the donor ought to enter, and 


not the perſon in the remainder, who was no party to the 


» Litt, ſeck. 720. 5 vid. ant. 14. OE) Inf. 377. b. 


condition: 
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petuity, ſays he, was void in law x. 


Bur it was not ſufficient to repreſs theſe xe 
refinements on entails. The ſtatute de donis ſtill operated 


with great force on landed property; and it was thought 
expedient to contrive ſome method of a general nature, 
which, to a certain degree, ſhould have the effe& of a 


repeal, In the courſe of the long contention for power 
between the Houſes of York and Lancaſter, ſome tem- 
porary motives might contribute to promote heh an at- 
tempt. An impoveriſhed gentry, anda nobility exhauſted 

by the expences of the field, were cager to obtain a power | 


of exchanging the ſlow produce of their inheritances for 


the common medium, which was current every where; 


and which could now be procured from a commons daily 
increaſing in riches by the cultivation of foreign and do- 


_ meſtic trade.” Nor was this the only motive for making 


alicnations of land. To perſons of unembarraſſed circum- 
ſtances, to whom money afforded no temptation, a full 
dominion over their own property, if not a deſire to alien, 


was extremely grateful. Theſe were as much inclined as . 
the former to avail themſelves of any legal means of en- 


larging that dominion. To ſuch, the poſſeſſion of a clear 
fee · ſimple was far preferable to land, when under the tie 
and incumbrance of an entail ; the owner might then ſa- 
tisfy his caprice in the full management and diſpoſal of it, 
regardleſs how it lay open to the forfeitures and penalties 
which the law might enforce on property not entailed. 
The wiſhes of all theſe were at length gratified in the 
reign of Edward IV. and we ſhall now conſider the ſteps 
which led to this i important event. 

Wx have ſeen, in the reign of Edward I. that the 


Clergy had invented a method of conveying in mortmain, 


by means of a feigned recovery, upon a præcipe quod reds 


dat, : 


1 


condition: for all which reaſons this new--invented per- CHAP. xxr. 
HENRY-VI. 


EDW, IV 
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CHAP, XXI. dat, &c. Feigned recoveries continued ſtill to be uſed as 


Comm mmm þ 
HENRY VI. 
bw. iv. 


a mode of conveyance; and when they were not to the 


prejudice of any of the perſons protected from them by 
the ſtatutes of Edward I. they were accounted a good aſ- 
ſurance to a purchaſor, and recogniſed as ſuch by the 
courts of law. During all the reign of Edward III. and his 

ſucceſſors, there is repeated mention of recoveries, which 

can be under ſtood in no other light than as modes of con- 
veyances. But theſe, like other conveyances, if defective 
in any of their properties and requiſites, were liable to be 
queſtioned by the parties, or their heirs; which was. 


| nſually done by falffying the recovery, in ſome action, 


either by aſſiſe or by præcipe. If the perſon ſuffering a re- 


covery was tenant in fee, he was ſuch a complete owner 


of the eſtate, that, provided all due forms were obſerved, 
none but termors could falſify ſuch recovery. But if he 
was tenant in tail, an idea had prevailed, that the iſfue 
poſſeſſed a title paramount the tenant, which would ena- 
ble him to falſify the recovery. This notion ſeems to have 
governed for ſome time; till at length, in the reigns of 


Henry IV. and V. ſome doubts began to be entertained, 


whether a recovery ſuffered by tenant in tail was not good 
againſt the iſſue ; and it had accordingly become the prac- 
tice for tenants in tail, who wanted to get rid of the en- 
tail, and ſell their land, to convey under the ſanction of a 
pretended recovery againſt them on a præcipe quid reddat, 
&c. ; for this (ſaid they) being a ſolemn judgment, and 
ſuppoſed to be upon a right tried, the iſſue, who could have 
no better title than their anceſtor, muſt acquieſce in the 
the ſame judgment which barred him. Of this opinion 


Vas the court in the 3d of Henry VI. A writ of right was 
there brought againſt the tenant in tail; and upon his 


making default, the court ſhewed great reluctance in paſ- 


ing judgment, becauſe, ſaid they, it will bar the iſſue *, 


- 3 Hen, VI. 55. b. 
AR 


- ENGLISH LAW. 


rage this application of a recovery upon a præcipe. It 
ſeems delivered by the court as a common point of learn- 
ing; it was probably nothing more than was generally ad- 
' mitted, and the very object, perhaps, the parties to that 
ſuit had in view. However, this continued, like many 


other prevailing notions which have not received the ſane- | 


tion of a judicial determination, without any very gene- 
ral effect; and the conſequence of a feigned recovery bar- 
ring an eſtate tail, was not a ſettled and eſtabliſhed point 


of law; for in 7 Hen. VI. * it was ſaid, if a tenant in 


tail loſe by Falſe plea, his iſſue may have a formedon 
againſt the demandant. But notwithſtanding what was 
held reſpecting a falſe plea, it was contended as a 
thing of courſe, in 37 Hen. VI. that a recovery by default 
in a writ of right might be pleaded in bar of the iſſue in 
a formedon b. This was not allowed by the counſel on the 
other ſide, who ſeem, notwithftanding, to agree, that ſuch 
a recovery might bar all meſne charges, but not the iſſue, 
for they claimed paramount. It does not appear what 
judgment was given; for the cauſe was adjourned. This 
proves, that whatever the practice might be, there was, 


at leaſt, a difference of opinion AY this point, in 


the reign of Henry VI. | | 

Bur this difference of opinion ſeems to have vas con- 
fined principally to caſes where the tenant ſuffered the re- 
covery to be had againſt him by a plain and palpable collu- 


fon of his oon, without maintaining his title, as he ought, 


by going to a fair and real trial. Of that complexion are 
all the caſes that have hitherto been mentioned ; and an- 


other which might be added from Littleton e. But there 


was another method of ſuffering a recovery, than by the 


tenant's default; and that was by the tenant making his 


defence, and vouching over a warrantor, whom he might 
procure to make default; and then, the recovery not being 


7 Hen, vi. 39. Þ» 37 Hen. VI. 31. b. Lit. ſect. 633, , 
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covery was complete by all the rules of law. Such recove- 
ries are mentioned by Glanville, Bracton, and all the old 
writers, and were as fair a proceeding as any other ad- 
judged cauſe could be. Among all the caſes about reco- 
vering by default, there is no opinion, either one way or 
the other, on a recovery by default of the vouchee; but 
it ſhould ſeem from the famous caſe of Taltarum, aibich 
will be mentioned preſently, that no doubt was entertained 
about the effe& of ſuch a recovery to bar an entail. It 
ſeems that it had been long the practice to ſuffer recoveries 
in that way, for that very purpoſe ; and that the deciſion, 
or rather the opinion, then delivered was nothing new. 
Tu famous caſe of Taltarum is in 12 Ed. IV.; and 
has always been conſidered as clofing this queſtion : not 
that the court there directly decided the point; but that 
while they determined in that caſe againf? ſuch a recovery 
improperly ſuffered, they ſeemed to admit, that a like reco- 
very properly ſuffered would bar the iſſue in tail. The caſe 
was this: In a writ of entry on ſtat. 5 Ric. II. the defend- 
ant conveyed to himſelf a title under an entail : the plain- 
tiff replied, that one Taltarum had before brought a writ 
of entry againſt an anceſtor of the defendant, returnable 
at ſuch a day; that the parties appeared, and Taltarum 
counted againſt him of his own poſſeſſion; that the tenant 
made defence, and vouched to warranty one King, who 
was ready and entered into the warranty, and the miſe was 
joined on the right; that Taltarum imparled, and after- 
wards came into court; and the vouchee came not, but in 
contempt made default; upon which the demandant had 
final judgment againſt the tenant in tail, and he over againſt 
the vouchee; by force of which recovery Taltarum enter- 
ed, and infeoffed the plaintiff. In this manner is the reco- 
very pleaded. The defendant rejoined, that all this might 
be true, but that before the recgrery by Taltarum, the te- 
nant 


- "ENGLISH L AW. | 
nant in tail had nnn Weinen. hane 


in tail. | 8. 
U o theſe 8 the following queſtion aroſe : 
Whether the defendant who claimed under the firſt entail, 
was barred by a recovery ſuffered: by his anceſtor at the 
time he was ſeiſed of a later entail, created ſince? This 
was the point before the court. In debating the matter, it 
ſeemed to be agreed by the whole court, that a recovery 
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by default of the vouchee was a bar to the iſſue in tail; and 


it ſeems as if they reſted the reaſon of its being a bar in- 


tirely upon the recovery in value againſt the vouchee. Fur- 7 


ther, it was ſaid by one of the judges, that an entail cannot 
be deſtroyed by a recovery in value, unleſs that which is re- 
covered go in the place of the other ; and that cannot be, 
unleſs the recovery in value be againſt the donor; in which 
caſe it was a ſettled point, if A. give land to B. in tail, 
and he recover in value againſt . that the iſſue of B. ſhall 
have a formedon of the land ſo recovered. Conſiſtently 
with this, as the recompence goes to that iſſue only who 
loſes the eſtate, the defendant in the caſe in queſtion, who 
claimed under an entailof which the tenant was not ſeiſed 
at the time of the recovery, could be intitled to no recom- 
pence in value, and re would not be barred by the 


recovery. 


Tarvs did the court, in 4 the effect af a bar by a 


recovery, confine itſelf to the ſtricteſt technical reaſoning. 
Upon the principle which had been admitted in Odawan' 
Lumbard's caſe, and recogniſed in ſome others, both in 


the reign of Edward III. and ſince, they conſidered a re- 


compence to the iſſue as a ſufficient reaſon for depriving 
him of his eſtate ; and a recompence in value to the reco- 
veree being part of the judgment in a recovery on a præcipe, 
this proceeding was, in its very frame, happily adapted to 


the purpoſe. A recovery ſeems to have forced itſelf upon 
the courts, who recogniſed its effects no further than they 


were obliged by the legal circumſtances attending it. 


Their deciſion 1 in this caſe was intirely conformable to the 
5 exact 
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exact requiſite of the proceeding ; for they expected, as 
was before obſerved, that the vouchee ſhould be the donor, 


who had actually engaged to warrant n the origanel gift 5 


of the land d. 
Suck were the grounds upon 1 a recovery was 


explained and ſupported, when it was ſuppoſed, or at leaſt 


pretended, to be a real proceeding. In aſter-times, when 
it was conſidered merely as a fiction for the purpoſe of 
barring eſtates tail, the ſame language was adhered to, as 
the beſt way of reconciling it to reaſon and to law. But 
without recourſe to theſe technical arguments, the applica 
tion of a recovery to the purpoſe of barring entails, may 
be defended on other grounds equally conſiſtent and legal. 


Why ſhould it not be at once ſaid, that the recoveror reco- 
vers the land by better title? a fiction, ſurely, as fair as 


that of a recovery in value tothe iſſue. As this is the plain 
ſenſe of it, when the precipe is brought againſt a tenant in 
fee, why ſhould it not, and why ſhould it not be ſo avowed, 
when brought againſt a tenant in fee- tail? 

Ir ſhould ſeem, that a ſlight conſideration of the ſtatute 10 
ar donis will render ſuch an apology as the inference drawn 


from a recovery in value, perfectly unneceſſary. It was in- 


tended by that a& to bind up the hands of the tenant in tail 


from prejudicing his iſſue, but not to preclude third perſons 


from purſuing their lawful claims againſt the land entailed. 


It could not be ſaid, as in oppoſition to their right, that 


the will of the donor ſhould be obſerved. That ſtatute 


provides only againſt voluntary alienations, and, among 
others, declares, that a fine levied of ſuchjentailed land ſhall 
be void; a fine being at that time an amicable ſuit for the 


ſingle purpoſe of transferring the poſſeſſion and right of 
land. But to all involuntary alienations, to all recoveries 
by right, ſuch land entailed was ſtill liable, notwithſtanding 
the ſtrict reſtraint on alienation by the owner. A precipe 


4 12 Ed. IV. 15 19, 20, 21. * Vid. ant. vol. II. 164. | 
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was then an adverſary ſuit; and tho' the churchmen had CHAP. XXI. 


about that time converted it to its preſent uſe, 
if a recovery was had thereon, it carried with it the pre- 
tence of a recovery by lawful title, and bound only as ſuch. 


When ſuch proceedings grew more general, it ſtill bore its 
original import; and under all conſiderations of it, with 


regard to the recoveror, recoveree, and the thing recovered, 
will bear no other comment or concluſion, but that the re- 
covery was had by lawful right; regularly decided upon. 
The ſtatute de donis had not taken away ſuch a mode of 
alienation ; and, of courſe, an eſtate tail, in its very origin, 
was liable to be barred by a recovery in a judicial proceed- 
ing, as well as by a collateral warranty. The lord chief 
Joſtice Choke, in the caſe abovementioned, ſeems to conſi- 
der it in that light; and when that judge had been ſpoken 
of in later times, as the author of a new device for barring 


entails, he is very juſtly vindicated by the great commenta- 


tor on Littleton, who ſays, it was upon former authori- 
« ties and opinions of judges, diſcovered by him, and aſ- 
e ſented to by the reſt of the judges e. 


WHATEVER may be the true reaſons upon which this 


point of law is to be explained, it is certain that this ſolemn 
declaration of it by the judges had a more extenſive in- 
fluence than almoſt any thing that ever came from the 
courts at Weſtminſter, reſpecting private rights. It made 
an epocha in the hiſtory of landed property. It hackthe 


effect, in a great meaſure, of repealing the ſtatute de - 


nic; for after this, every tenant in tail had a power of bar- 
ring his iſſue, and thoſe behind in remainder; not by com- 
penſating them with a real equivalent, as was required 


upon the principle of OZavian Lumbard's caſe, but by the 


ſuppoſed and ideal recompence of a recovery in value 
againſt the vouchee. The ſtatute had thenceforward no 


other force than to enable perſons to make entails, with 
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long ſubſtitutions of remainders, which: could not FIR 

been created at common law, and which every tenant, as: 
he came into poſſeſſion, had the power of deſtroying by 
ſuffering a recovery ; a power which was moſt commonly 
exerciſed as ſoon ® as the party was of years to do a legal act. 
Sixcx the period when we had occaſion to conſider the 
widow's title to dower, a very material change had taker; 
place in the judgment of the law on this ſubject. Glan- 
ville reckons three ſorts of dower ; that ad aſtium eccleſiæ, 
that ex aſſenſu patris, and the rationabilis dos aſſigned by 
the common law. The two former were appointments, 
made at the time of the marriage; and if theſe were not 
made, the widow had a title ta claim the third of her 
huſband's freehold ; but in analogy with the idea on which 


the two former were to have been made, this was to. be a 


third of ſuch frechold as the huſband was ſeiſed of on the 
day of the marriage f. In the ſame manner is the rationa- 
bilis dos ſpoken of by Bratton and Fleta s. But in the 


reign of Edward III. we find the widow's dower is ſaid to 
be a third of all that was her huſhand's in his life, in fee- 


ſimple or fee-tail ; as if acquiſitions that had been made 


after the marriage were to be liable to dower. This altera- 


tion in the law of dower had obtained between the 13th of 
Edward I. and the latter part of Edward III. and might 

have crept into an eſtabliſhed piece of law, from the liberty 
which was allowed even in the time of Glanville, for 
thoſe who had but ſmall freeholds at the time of aſſigning 
dower ad oftium eccleſiæ, to make ſome proviſional engage- 


ment to augment it by ſuch new purchaſes as might after- 


wards be made h. Whatever might be the origin of this 
new doQrine, ſo thoroughly was it ſettled in the times of 
Henry VI. and Edward IV. that it was then laid down, 
that where a man was ſciſed of lands or tenements in 


ba black. vol. IT. | 341. 


Vid. ant. vol. I. 100. k Vid. ant. vol. I. 101. 
e Vid. ant. vol. I. 312, Flet, ſol. . 
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« + fee-ſimple; fee-tail general, or as heir in ſpecial tail, 
c his wife ſhould be endowed of the third part of ſuch lands 


ce the coverture; ſo that not only what had been acquired 
ſince the marriage, but alſo ſuch as had been conveyed 
away were now ſubjed to the claim of dower k. | 
"AGAIN, dower ad ofttum eccleſiæ was not armin in 
the time of Glanville to amount to more than a third; and 
if it was more, it would be admeaſured down to a fair 
third. But it was laid down by Littleton, that ſuch en- 
dowment might be of the whole of a man's land. To 
make ſuch a dower, the man muſt be of full age and ſeiſed 
in fee; it was to be done after affiance and troth plighted; 


and after the huſband's death the widow. might enter with- 


out any further aſſignment, the quantity and certainty of 
the parcels having been openly declared at the time of the 
endowment l. Dower e aſſenſis patris, could likewiſe only 
be where the father was ſeiſed in fee; the perſon endowing 
was to be ſon and heir apparent; and the parcels were to 
be affigned with certainty, ſo that the widow might enter 
without any further affignment. It was thought that a 
dieed ſhould be made teſtifying the father's aſſent m. There 
was this difference between theſe two dowers, that a 'wi- 


dow might waive that ad oftium eccleſſæ, and reſort to her | 


dower at common law, contrary to the uſage in  Glanville's 
time; but if ſhe had once entered, the en be e h 
from ſuch option a. 


Ir a woman was not above nine years of age at cite 


death of her huſband, the law pronounced that ſhe ſhould 
not be endowed o. A woman. could not be endowed' of 


lands or tenements which her huſband held jointly - with 


A but otherwiſe of land he held in common p. 


i . 


* Lite, 46. 1 Litt. 41. 
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CHAP, XXI, Neither a tenant in tail of full age, nor a tenant in fee 
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_ oldeſt writers upon our law. T 
_ Littleton another, which he calls de la pluis beale. 


in ſocage u. 


within age, could endow ad oftium ecclefie 3 yet an in- 


fant could endow ex afſenſu patris, this not being conſtrued 


to be an act of his own, but of his father. | 

Tus far of the three 7 of dower mentioned ag thi | 
To theſe there is added by 
This 
was where a man ſeiſed, for inſtance, of forty acres of 
land, held twenty acres of one by knight's ſervice, and the 
other twenty acres of another in ſocage, and took a wite, 
and died leaving a ſon within age; fo that the lord entered 
into one part as guardian in chivalry, and the widow into 
the other as guardian in ſocage. If the widow brought a 


writ of dower againſt the guardian, he might pray the 


court, that ſhe ſhould endow herſelf. of the maſt fair of the 
tenements ſhe held as guardian in ſocage, according to the 
value of the third ſhe claimed in the tenements held by 
knight's ſervice; upon which judgment would be given for 
the guardian in chivalry to hold his lands quit of the 
dower t: after this judgment, the widow might call toge- 


ther her neighbours, and in their preſence endow herſelf by 


metes and bounds of the faireſt part of the tenements held 
Such regard was paid to the intereſt of the 
guardian in chivalry. Another ſpecies of dower mentioned 

by our author is, dower by the cuflom. Thus, in ſome 


counties, the widow might have the half of the tenements 3 


and by the cuſtom of ſome town or borough, the whole x. 


Thus he reckons in all, five ſpecies of dower; namely, 


dower by the common law, dower by the cuſtom, dower 
ad oftium eccleſiæ, mer, ex eee Patris, and dower de la 


pluis beale y. 


Tux two eſtates of tenant by the courtthy, and tenant by 


dower, ſeem to have borne ſome relation to each other, 


as if the claim of the wife in one caſe, and of the huſband 


in the other, were founded on equal conſiderations in law 


Liu. 46, 57. * Ibid, 43. » Ibid. 49, 50. * Ibid, 37. „ Ibid. 51. 


and 
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andin policy. Thus a ſeiſin in fee, in call general, 
or as heir in ſpecial tail, was laid down by Littleton as the — ionc 
proper eſtate in the huſband. to give a title of dower, and ED. Iv. 
in the wife to make her huſband tenant by the courteſy. _ 
And afterwards he ſtates it ſtill more ſpecially, that where 
one of the parties was ſeiſed of ſuch an eſtate, as by poſſi- 

bility the iſſue that might be had between them would in- 

herit to itsanceſtor, there the other party ſhould be intitled, 

as the caſe might be, to dower, or the courteſy, and other- 

wiſe not. For where tenements were given to a man and 
the heirs that he ſhould beget on the body of his wife, 
which made the huſband donee in ſpecial tail (not being one 

of the abovementioned eſtates), if he died without iſſue, 

yet the wife ſhould be endowed ; becauſe the iſſue which 
ne by poſſibility might have had by ſuch huſband, would 

have inherited the land. But if ſhe had died, and he had 
taken another wife, this ſecond. wife would not be endowed, 
for the reaſon abovementioned 2; which latter caſe con- 
firms likewiſe the above rule reſpeQing the huſband, he be- 
ing neither ſeiſed in fee, nor in fee - tail general, nor heir 
in ſpecial tail. There was this great difference between 
the donee and the heir in ſpecial tail, that the latter was 
emancipated from all the peculiarities of the entail, and be- 
a tenant in tail general. 45 
Tx law concerning. tenants for years bad n . 

no great alteration ſince the time of Bracton 2. It ſeems to 
have been governed by the ſame principles, and ſubject to 

the ſame rules. Such leaſes might be made by deed, or 
without.; and if there was a remainder over for life, in 

tail, or in fee, the leſſor was obliged to make livery of 
ſeiſin to the leſſee for years, or nothing would paſs to thoſe 

in remainder, by the entry of the leſſee. If the termor 
entered before livery made, then the frechold and reverſion 
were conſtrued to remain in the leſſorb. When land was 


Litt. 52, 53. Vid. ant. vol. I. 20. » Litt, 60. 


ſo 


336 HISTORY OF THE 


ep. xxl. ſo let for benen abe leſſee might enter after the death of the 
| Fi nat Span leſſor, becauſe he derived his title from the teaſe 3 which 
EDW. v. differed from a feoffment ; for if livery was not made dur- 
ing the life of the feoffor, the feoffment was void, and the 
land deſcended to the heir of the feoffor e. It was not un- 
common to let tenements for the term of half a year, or 
quarter of a year; and if ſuch tenants committed waſte, 
the writ would nevertheleſs ſay, quod tenet ad terminum 
annorum; for no other form of writ could be had d. 
T xx precarious poſſeſſion deſcribed by BraQon e, ſeems 
fill to have continued under the title / tenant at will. 
_ Littleton deſeribes this as a letting to have and to hold 
« at the will of the leſſor; -” but it was underſtood to be at 
the will of the leſſee, as well as of the leſſorf; and there- 
fore, if a leaſe was made at the will of the leſſor, the law 
Tenant at wil. inferred that it was alſo at the will of the leſſee; for it muſt 
be at the will of both parties. When Littleton therefore 
ſays, that ſuch a tenant had no certain nor ſure eſtate, but 
might be put out whenever the leſſor pleaſed, it ſhould be 
added, that the leſſee alſo might leave the land whenever 
he pleaſed. Nevertheleſs, the will of the leſſor was not to 
be exerciſed in defiance of all juſtice and equity; for if the 
leſſee ſowed the land, and the leſſor put him out before the 
corn was ripe, the leſſee was to have free entry, egreſs and 
regreſs, to cut and carry the corn. But a leſſee for years, 
who knew the end of his term, had not the like indulgence; 
for if he was ſo incon ſiderate as to ſow the land, when he 
knew his term would end before it was ripe, the leſſor or 
reverſioner would have it, by laws. A tenant at will 
was not bound to ſuſtain, and repair, as a termor for years 
was; but if he committed voluntary waſte, in pulling down 
' houſe, ſelling trees, and the like, the leſſor might have 
an action of treſpaſs h. The leſſor might diſtrain or have 


© Litt. 66. © 18 Hen. VI, I. 
d Thid. 67. © Litt. 163, 
Vid. ant. vol. I. 303. „ Ibid. 71. 
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an action of debt for rent reſerved on a leaſe at will i, A 
feoffee to whom no livery. of ſeiſin had been made, was 
conſtrued to be a tenant at will; for the words of the deed 
indicated the feoffor's will that he ſhould have the land a; 
but there being no livery, or ſpecification of eſtate, he 
could not have it but at the will of the feoffor. 

| ConpiTiONAL ESTATES had always made an, impor- 
tant title in our law; they are treated of at large by 
Bracton | ; and the uſcful purpoſe ſuch modifications of 
property anſwered in providing for the contingencies of 
men's circumſtances made them very common, and they 
were brought into frequent diſcuſſion in our courts in 
every period from the reign of Henry III. to that of which 
we are now writing. 

Tux principal conditional ęſtates, in the Je times of 
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Eſtates upon 
condition. 


our law, were ſuch as had been converted into eſtates tail 


by the ſtatute de donis. Theſe had long ſince fallen under 
a different head; the ſuppoſed condition being no longer a 
ſubject of conſideration. The chief eſtates upon condi- 
tion that now appear in our books, are ſuch as were 
made to ſecure a loan of money, and were termed mort- 


gages. The others cannot eaſily be ranked ane any 


particular denomination. 
ESTATES upon condition, 1 in a legal view of ho. were 


of two ſorts ; that is, upon condition in deed, and upon 


condition in law. An inſtance of a condition in deed is, 
| where a man infeoffed another in fee, reſerving to him 
and his heirs a certain rent payable at a certain day, yearly; 
with a condition, that if the rent was behind, it ſhould be 
lawful to the feoffor and his heirs to enter ; in ſuch caſe 
the feoffor might enter, and entirely ouſt the feoffee m. 
Sometimes the condition was, for the feoffor to hold the 


land only till he was ſatisfied ; in wen caſe he would en- 


i Lite. 72. : 1 vid. ant. vol. J. 2 
« Ibid. 70. | = Litt, 325. ": 


— AY — 33 — * 32 ” I 4 © . 3 * 7 e 3 chat 5 
n 4 1 : " — — as "mp — 
— A — — — = 1 * 1 * 1 * 1 la th 2 - 0 * & FE IE * v 1 STEP ** 1 
. ²⁰˙¹.i m. ³ A 00... 8 EAST 8 . T == — . ̃⁵² ee En 
1 5 Fe et 5 rnb Deg " > > — — 2 — —— . ne Eſt ——— 8 a _ pri ery — — — 
2 3 2 aw 5 _ NN NM — —— rr 2 2 — * 1 =; r . * 2 — 3 
2 D N 2 3 6 ? 9 


— 


> $I — 
r ee 
r 
* 8 * 
_— 3 We 8 
is, 
way \ 


— 
E 5 2 3 
yn * : 


Ae IK ook — Ft 8 
— CONS EE Is 
FFF 
= 5 "M0 7 . 
N ATT. =Y "ee ** 
_— ORD 4 2 ev” I ea 
r r 
L . w 2 mY 5: 
— One Dern; en —m_— 
3 8 8 2 rg 
r — 


338 


H 18 70 RY OF TH E 


CHAP, xxl. ter and take the profits, as a diſtreſs ; ; but when he was f2- 


— 
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ED W. IV, 


Mortgages. 


tisfied, the feoffee might re-enter n. The words conſti- 


tuting ſuch conditions were various; as, fub conditione 
. quid, &c. proviſe quid, &c. fi contingat qu d, &c. tunc, 
Sc. o; and in all theſe inſtances the feolfee bad an Ate 


upon condition. 

Tx principal of theſe eſtates ink condition by deed 
was a mortgage, or mortuum vadium; a ſecurity well 
known in the time of Glanville, who ſtates it, however, 
as a hard bargain, and ſuch as ſubjected the Tender to the 
imputation and puniſhment of uſury?. The common way 
of making this ſecurity, was for the borrower to infeoff the 


Tender in fee, upon condition that if the feoffor paid to the 
 feoffee at a certain day ſuch a ſum, the feoffor might enter. 


Sometimes a gift in tail, or a leaſe for life or years, was 
made in mortgage r. It was held, that ſhould ſuch feoffor 
die before the day of payment, his heirs or executors * 
might tender the money and enter, tho' there was no pro- 
viſion to that effect in the deed ; for the heir was conſidered 


' as having an intereſt in the condition, and the grand ob- 


ject was, that the money ſhould be paid at the day, which 
might be as well done by the heir as the feoffor : but a 
ſtranger who had no intereſt could not make ſuch tendert. 


If the feoffee refuſed the money ſo tendered, and the feoffor 


entered, the feoffee had no remedy by law to recover the 


money, which he loſt by his own default and obſtinacy v. 


If the condition was for the feoffor to pay, not at a certain 
day, but generally, and the feoffor died before payment, 
this was held differently ; for, in ſuch caſe, the heir could 
not make the tender ; becauſe a condition for the feoffor 
to pay, was the ſame as ſaying he ſhould pay during his 


life; and when he died, the time of the tender was 


= Litt, 327. Litt. 333. 


_ ® Ibid. 328, 329, 330. * Ibid, 337. 
Vid. ant, vol. I. 163. t Ibid, 334. 
itt. 382. v Ibid, 335. 
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paſt *. Many fimilar queſtions upon the performance of CHAP. _ 
conditions by heirs, are to be found in Bracton y. If the 


| feoffee in mortgage died before the day of payment, the 
feoffor ought to pay the money to the executors, and not 
to the heir ; the eſtate being given in lieu of money, 


which would otherwiſe have come to the executors. But 


ſometimes the deed expreſsly ſtipulated that the money 
| ſhould be paid to the feoffee, or his heirs 2. 

So doubts had ariſen about the place where the feoffor 
in mortgage was to tender the money. Some ſaid upon the 
land, becauſe the condition, it was ſaid, depended uponthe 
land. But Littleton was of opinion, that he was bound to 


ſeek the feoffee whereſoever he was in England; the ſame 


as if money was to be paid on a common condition in a 


bond; in which caſe the obligor was bound to ſeek the 


obligee, if in England, otherwiſe the obligation would be 
forfeited. He likewiſe thought that the eſtate might more 
properly be ſaid to depend upon the condition, than the 


condition to depend on the lands. There was this difference 


between a ſum in groſs and a rent iſſving out of land, that 
the latter need only be tendered on the land b. It was 
therefore adviſeable and ſafe for the feoffor in mortgage to 
appoint by the deed a ſpecial place for the payment; and 
ſuch was commonly the practice; as, ** in the cathedral of 
St. Paul's church, in London, within four hours next 


« before the hour of noon, at ſuch a pillar within the 


church,“ and the like ſpecifications, | which aſcertained 
to a certainty both the time and place e. Thoꝰ the feoffee 


was not bound to receive the money in any other than the 
place limited, yet, if he fo pleaſed, it would equally avail 
the feoffor; and ſo it would, if the feoffee accepted any 


other thing in ſatisfaction of the money, tho? not a twen- 


* Litt. 337, 2 Litt, 340. 
Y Vid, ant, vol, I. 294. 296, Þ Thid, 341. 
* Litt, 339. . © Ibid. 342, 
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tieth part of the value d. Thus ſtood the law reſpeQing 


mortgages in the reign of Edward „„ 
WHERE eſtates were to be raiſed or defeated by — 11 


mance of a condition, it appears from the above caſes, that 


any perſon who had an intereſt in the condition, or in the 


land, might make offer to perform that condition. Again, 
where a feoffment was upon condition, that if the feoffee 
paid to the feoffor at a certain day ſo much money, the 


feoffee ſnould have the land to him and his heirs, and if he 
failed, the feoffee might enter; if the feoffee, before the 
day of payment, made a feoffment to another, and the ſe- 
cond feoffee tendered the money, he would have the eſtate 


without the condition being ſo expreſſed : and this was, 


becauſe he had an intereſt in the condition for the ſafe - 

guard of his eſtate. The ſame if the firſt feoffee tendered 

it, becauſe he was privy to the condition e. 
CoNnCERNING theſe conditions for entry it ſhould be o- 


| ſerved, that they, as well as rents, could be reſerved or 


given to no perſon but only to the feoffor, or donor, and 
his heirs. For if a man let lands. for life, rendering 
rent, with a clauſe of re-entry for non-payment, and then 


granted the reverſion with attornment, the grantee of the 


reverſion might diſtrain for the rent, as incident to the 
reverſion, but could not enter, the right of entry being 


gone for ever f. In like manner, if a reverſion came toa 


lord by eſcheat, the lord might diſtrain, but could not 
avail himſelf of a condition of re- entry 8. 


Ir was laid down as a rule, that wherever land was 


| granted for a term, with, condition to hold in fee on paying 
a certain ſym, it was always neceſſary that livery of ſeiſin 
ſhould be made upon the grant when the leſſee firſt entered; 


for the fee and freehold could nat paſs without livery, this 


being one of the moſt eſtabliſhed rules of the antient law?. 
A queſtion of law aroſe upon ſuch a livery made to atermor 


for years, which has been debated fince with great diffe 


4, UItt. 344 4 Litt. 348. 
© THid, 336. | | h Ibid. 349, 
l Ibid. 340, 347 
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rence of opinion. Where land was granted to a man for CHAP, XX1. 


term of five years, on condition that if he paid to the — — 
EDW. IV. 


grantor within the firſt two years 40 marks, he ſhould 


have the fee-ſimple, or otherwiſe ſhould hold it only for the 


_ five years, and livery of ſeiſin was made upon the grant; > 
Littleton ſays, that the grantee, in ſuch caſe,” had a fre- 


ty f mple conditional: but if he did not pay the 40 marks with- 


in the two years, then the fee and freehold would be imme- 
diately adjudged in the grantor. For notwithſtanding the 
common rule, that in feoffments upon condition the fe- 


' offor had not the freehold before his entry, yet, ſays he, 
that was confined to cafes where he could lawfully enter, 
which he could not here ? for the grantee had {till a title 
to occupy for three years ; and during that occupation, if 
he committed waſte, the grantor might have a writ of 
waſte, which Littleton confiders as another proof that the 
rererſion was in him i. The doubt, however, with later 
writers, has not been, whether the reverſion was in the 


grantor at the end of the two years, but rather how it paſſed 


out of him during the two years ; that is, how the gran- 
tee could have a fee conditional. a 
Tos who differ from Littleton ſay, that as the fee- 
ſimple was to commence on a condition precedent, it could 
not pafs till that condition was performed ; and in ſupport 
of this opinion, they vouch authorities in the reigns of the 
three Edwards and of Richard II. But the cafes relied 
upon ſeem, many of them, to differ from this, inthe grand 
circumſtance which conſtitutes the foundation of Little- 
ton's opinion, for it is not expreſsly ſaid in any of them 
that livery of ſeiſin was made; and Littleton has himſelf 
ſaid, in the preceding ſection, that without livery nothing 
of the freehold and inheritance paſſed. It is therefore argued 
on the other ſide, with ſome ſhew of reaſon, that when the 


leſſor made livery, as in the preſent caſe, it would not be 


itt. 350, 351, 


conſiſtent, | 
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| CHAP, XXT. conſiſtent, that againſt his own livery a freehold ſhould re- 


— mma 
HENRY vi. 


EDW. iv. 


main in him; and, ſecondly, it being a rule of law, that 
livery muſt paſs a preſent freehold to ſome perſon, and can - 
not give a freehold in futuro, therefore the freehold and 
inheritance muſt paſs immediately, and not expect till the 
condition was performed. Theſe were principles well 
known inthe time of Littleton ; and his commentator de. 
clares that there is both reaſon and authority on his fide k. 


Upon the ſhifting of the freehold and inheritance on con- 


ditions and contingencies, BraQton had been very mien, 
as we have ſhewn in the former part of this work I. 

Ir, by the act of God, a condition was rendered i im- 
poſſiblę to be performed, the law permitted the party to 
acquit himſelf by acting as nearly as could be according 
to the ſpirit and deſign of it. Thus, if a feoffment was 


made on condition that the feoffee ſhould give the land 


back to the feoffor and his wife, and the heirs of their two 
bodies, with remainder to the right heirs of the feoffor ; 
there, if the huſband died in the life-time of the wife, 
before any eſtate in tail was made, he might fulfil the con- 


dition by making an eſtate as much like the other as poſh 


ble; which Littleton thinks he would do by giving the 
wife an eſtate for life without impeachment of waſte, 
with remainder, after her deceaſe, to the heirs of the body - 
of the huſband, remainder to the right heirs of the huſ- 
band : for as ſhe could not have an eſtate in tail, it was. 
reaſonable ſhe ſhould at leaſt have an eſtate without im- 
peachment of waſte, which was one advantageous property 
of an entail m. If the huſband and wife both died leaving 
iſſue before the gift was made, then our author thought an 
eſtate ſhould be made to the iſſue, and to the heirs of the 
body of his father and mother, remainder to the right heirs 
of the father n. Again, if there was a condition to infeoff 
ſeveral perſons to them and their heirs, and they all died 


« x Inſt, 217, via. ant. vol. I. 296. = Litt, 352. * Ibid, 353. 
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before the eſtate was made, then an eſtate ſhould bi made CHAP. XX1. 


tothe heir of him that ſurvived of them, habendum to him 


and the heirs of the ſurvivor o; for this would keep the 


land in the line for which it was intended: whereas if the 


— 
HENRY VI. 
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limitation had been to the heirs of the ſon, then it might, 


upon failure of heirs on the =_ of his A go to thoſe 


ex parte maternd P. 


Ir the feoffee did any thing that affeQed the ind; and 
diſabled himſelf from making as good and complete an eſ- 


tate as when he was infeoffed, the feoffor might enter. As 
if a feoffee, before the performance of the condition, in- 


feoffed another, or made an eſtate for life or years to ano- 
ther 4 ; if he married before the condition performed (for 
his wife became intitled to dower out of the land, whe- - 


ther he made the eſtate or not) r; if he charged the land 


with a rent, or bound himſelf in a ſtatute, the feoffor might 
enter: nevertheleſs, when the feoffor entered, all incum- 


brances and changes made by the feoffee were defeated and 
voids. 


| Tax laſt order of eſtates upon condition in d:ed, now in 
uſe, was where a reſtraint was impoſed on the feoffee with 
In the 


regard to alienation, or any other circumſtance. 
early ages of our law, a feoffor conſidered a grant ſo much 
in the light of a gratuity, that he ſubjected it to almoſt any 


ſort of reſtraint and condition, which did not tend to the 
evident breach of ſome law. With reſpect toalienation, it 


was very common, in the clauſe of permiſſion to alien, to 
add, exceptis viris religiofis et Judæis; and when a clauſe 


was neceſſary to enable the feoffee to alien, it was not re- 


markable that it ſhould be given with certain reſtrictions t, 
It was not yncommon to add a prohibition from aliening at 


all, and very frequent to impoſe a fine for alienation, Theſe 


and many other checks were thought to be lawful and rea- 


ſonable for feoffors to affix to their grants, in conkideration 


»Litt. 354. Litt. 357. 
» x Inſt. 220. b. * Ibid, 358, 


* Litt. 355, 356, t Vid, ant, vol. I. 291. 
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of the poſſibility of reverter, which: the law ſuppoſed: to re- 


main in them after their feoffment: but the ſtatute ai 
emptores took away the force of this reaſon; as ſince that 
act nothing remained in the feoffor, after a feoffment in fee. 
We find it accordingly laid down by Littleton, that a feoff- 


ment in fee, upon condition that the feoffee ſhauld not alien, 


was void in law; for the law annexing to the tenant in fee 
the power of alienation, it would never endure a condition 
that was to take away all the power it gave u. But it was 


ſtill held, that a partial reſtraint might ſtill be impoſed; as, 


that the feoffee in wo REST not alien to a particular oy 
ſon x. 

SUCH conditions were 1 when calculated not to * 
feat, but rather to favour, the great deſigns of the law. 
Thus reftraints on alienation carried a more plauſible co- 


 * | lour, when connected with eſtates tail, the law having pro- 


nounced that thoſe ſhould be maintained in the form which 
was given to them by the donor, If therefore land was 


given in tail, on condition that none of the tenants in tail 


ſnould alien in fee, in tail, or for the life of another, but 
only for their own lives; this was adjudged a good condi- 


tion, becaufe ſuch alienation and diſcontinuance would be 


contrary to the will of the donor y. Again, a gift in tail 
might be made upon condition, that if the tenant in tail or 


his heirs aliened in fee, in tail, or for term of another man's 


life, and alſo if all the iſſue of the tenant failed, then it 
ſhould be lawful for the donor and his heirs to enter. Such 


conditions were held to be good, ſo as not to defeat, but to 


ſave the entail to the reverſioner; that being the courſe in 
which the law would otherwiſe diſpoſe of the land. We 
have before ſeen, that ſuch conditions for preſerving entails, 
were ſometimes carried further Ou * judges _—_ pro- 
or: to * them. 


v Litt, FR ; » Litt, 364. 

* Ibid. 361. | | | 5 Vid. ant. 324. 

Y Ibid, 362. 
| | Trvs 
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IFT nus far of eſtates upon condition by deed : eſtates held 


upon condition in law might, | in the full extent of the term, 
include moſt eſtates in the law, as there was hardly a 
holding that did not bind the tenant to certain terms, which 


might be ſaid to be the conditions on which he held his 


eſtate. Fhus, if a parkerſhip was granted for life, there 
was a condition in- law annexed to. fuch office, that the' 
parker ſhould do his duty, or otherwiſe the grantor might 


ouſt him Þ. There were many inftances of that kind, which 


can very eaſily be ſupplied by the pany ana of the 
reader. 


ALL the different eftates beforementioned might W 


to more perſons than one; and when an eſtate was ſo 


poſſeſſed, the owners were either parceners, jointenants, or 
tenants in common. The nature of ſuch tenancies has not 
hitherto been ſufficiently diſcuſſed; but they were now be- 


come too important an article to be paſſed over. 105 


ſnall begin with parceners. 

THESE were, when daughters or other dene * thek 
an eſtate in fee or in tail by deſcent ; and in ſuch caſe they 
were all reckoned but as one heir. As ſome might feel an 
inconvenience in poſſeſſing land in this way, the law had 
furniſhed a writ de partitione faciendd, which we find men- 
tioned fo early as the time of Bracton as a judicial pro- 
ceeding, by which one or more parceners might compel 
the others to come into a partition of the eſtate amongſt 
them d. A partition was ſometimes made by deed or by 
parole e, with the general conſent of all the parties. 'Thus, 


either ſome friends would divide the land as nearly in equa- 


lity as could be, and the eldeſt made the firſt choice; or it 
would be agreed between them,, that each ſhould have 
certain particular tenements f. In theſe caſes, the part the 
eldeſt ſiſter had, uſed to be called, by way of diſtinction, 


> Litt, 387, © Litt, 250, 
4 Vid. ant. vol. I, 312. * Ibid. 243, 244+ 
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the enitia pars. If the eldeſt fiſter made the partition, it 
was thought a reaſonable piece of equity that ſhe ſhould 
chuſe laſt, cujus eft divifio, alterius ęſt eleftio. Another 
voluntary partition was by lot : they uſed to write upon 
ſeparate ſcrolls different parts of the land, and theſe being 
rolled up in wax, and mixt together, the eldeſt ſiſter drew 
the firſt ball, and then the others 8. If they could come to 


no agreement about either of theſe amicable methods, they 


then had recourſe to the nee one, by writ de Parti- ; 


tome faciends h. 


Tu judgment upon this writ was, that action ſhould 
be made between the parties, and that the ſheriff ſhould go 
in perſon to the land, and, by the oaths of twelve men of 
his bailiwick, make partition, aſſigning a part to each par- 
cener: no mention was to be made in this judgment of 
any preference to the eldeſt. ſiſter beyond the others i ; 
but it was left wholly to the ſheriff to aſſign as he pleaſed; 5 
and he was to certify the partition to the juſtices k. 

A PARTITION need not be made between all the parce- 
ners ; for if there were three parceners, and the youngeſt 
would have partition, and the other two would rather hold 


in pareenary, then one part might be allotted in ſeveralty 


to the one who wiſhed it. But this was in caſe of partition | 
by agreement only ; for on a writ, there muſt be a parti- 
tion of the whole |, 

WHETHER partition was made by the ſheriff under the 
ſanction of law, or by the parties upon an agreement, the 
great object of both was, to obtain an equality ; and there- 
fore, when property was circumſtanced in a particular 


way, there was ſome difficulty ſo to marſhal it, that 


every claimant might have a lawful equality, For inſtance, 
if two, houſes deſcended to two parceners, the one produ- 


cing twenty ſhillings, the other ten ſhillings rent per ann. 
partition might be made in this manner: Each parcener 


0 Litt, 246. * Ibid, 247. bid. 248, * Ibid, 249. Ibid, 756 
might 
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might have a houſe, and ſhe who bad that worth twenty CHAP. XXT. 
ſhillings per annum, would be required to pay a yearly rent - Tenn ve 


of five ſhillings iſſuing out of her houſe to the other parce- 


ner and her heirs m. This, though without deed, being a 
rent charge, might be diſtrained * into whatſoever hands 
the land went n. 

Ir a partition was made between tenants in fee, and it 
was found afterwards to be unequal, it was, nevertheleſs, 
binding on all parties; hut not ſo between tenants in tail; 


for though they were bound during their lives, yet the iſſue 


of either might diſagree to the partition, and enter upon the 
land, and occupy the whole in common as if no partition had 
been made o. In like manner, if a partition was made by a 
parcener's huſband, ſhe might enter after his death P. The 
ſame of a parcener within age, who might enter either before 
or after ſhe came of age; but if, when of full age, ſhe took 
all the profits of her allotment, this would be conſtrued | 
ſuch an agreement as would confirm the partition 4. 

TE ſtatute de donis created ſome difficulties in the 
way of partitions. Thus, if lands deſcended to two 
daughters in fee and in tail, and, upon a partition, one 
took the lands in tail, and the other thoſe in fee ; if ſhe 


who took the land in fee aliened it, and then died leaving 


iſſue, the iſſue might enter into the lands in tail, and _ 
them in purparty with the aunt r. | 
THERE was a ſpecies of eſtates-tail that created ill 
greater difficulties in making partitions, and theſe were 
eſtates in frank-marriage. If a man was ſeiſed in fee, and 


had two daughters, and on the marriage of the eldeſt he 


gave lands in frank-marriage, and afterwards died ſeiſed 


of lands of greater value than thoſe given in frank- marriage; 
it was a rule, in ſuch caſe, that neither the huſband nor 


wife ſhould have any purparty in ſuch remnant ofthe eſtate, 


m Litt, 251. Litt. 256. 
.® Ibid. 252, 253+ © Ibid. 258, 
* Ibid. 255. . 7 Ibid, 260, 267. 
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her ſeparate uſe 5. 


had been made 2. 
poſſeſſed by juſt title, and part acquired by diſſeiſin, de- 
ſcended on two parceners ; and the diſſeiſee being an in- 
fant, and fo not barred of his entry by the deſcent, enter- 
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| enaP. xxl. unleſs they would put their lands beld in frank · marriage 
Fur into what was called hotchpor with the remnant, and fo 


make an equal divifion of both together : if ſhe would not 
agree to this, then the youngeſt might hold the remnant to 
A gift in frank- marriage being an ad- 
vancement to a child, it was collected from ſuch refuſal to 
put into hotchpot, that ſhe was conſcious ſhe was ſufficient- 
ly advanced; and therefore it was but reaſonable, that ſhe 


ſhould have no claim on what remained for the other childt. 


This law. of hotchpot held only where the lands deſcended 


from the donor; and it did not take place if they came 


from any anceſtor of his u; nor where the lands in frank- 
marriage and the others were of equal value x; nor in any 
caſe where lands did not deſcend in fee- ſimple Fl : all donees 
but thoſe in frank-marriage might have their purparty in 
ſuch deſcended land without coming into hotchpot 2. | 

IT was a rule, that ſhould one of the parceners be evict- 
"ed of het part by one who had lawful title, ſhe might 
have a claim upon the other allotments, as if no partition 
Thus, if land, part of which was 


ed on the parcener to whom the land of which he had been 
diſſeiſed was aſſigned, then ſhe might enter upon her ſiſter, 
and hold her ſhare in parcenary with her. But if ſhe had 
aliened the land in fee, and the infant had entered on the 
alience, it was held, the parcener could not then enter on 
her co-parcener ; but ſhe might, if ſhe aliened only a par- 


ticular eſtate, and continued ſeiſed of the reverſion b. If 


one parcener aliened, the othets might have a writ of parti- 
tion * the . 6. 
Py , 


* Litt, 266, 267, 268, »Litt. 275. 


_ TTbid, 269. ® Ibid, 263. © 
u : 3 
Ibid, 272. | b Ibid, 262, 
© Ibid, 273. * Ibid. 264, 


T Ibid. 274. 
| Trvs 


ENGLISH LAW. 


Tuus ſtood the law concerning parceners. Parceners 
were uſually females; none but females being able to take 
an eſtate together, by the general law of the kingdom. 
But by the cuſtom of gavelkind, males might hold lands 
in parcenary ; the deſcent there being to all the males 
equally d. 

THe condition of j9:ntenants bore PRE 8 affinity 
to that of parceners, but there was a material difference 
between them. The firſt difference was, that jointenants 
took their eſtate by purchaſe, and not by deſcent ©. Again, 
the nature of jointenancy was, that the ſurviving te- 
nant ſhould have the intire eſtate to himſelf. Thus, if 
three were infeoffed in fee, and two had iſſue and died, 
yet the third would take the whole. But it was different 
with parceners ; for if there were three parceners, and one 
died leaving iſſue, that iſſue took the part belonging to the 
parcener ; and if ſhe died without iſſue, her coheirs would 
take her part as parceners, and not as jointenants f. Tt 
was not only among jointenants of eſtates of freehold that 
ſurvivorſhip prevailed, but it held alſo between thoſe who 
had a joint eſtate or poſſeſſion of a chattel, real or perſo- 
nal; as of a leaſe for years, or of a horſe 8 : the ſame of 
a debt or duty ; for if an obligation was made to many, 
the ſurvivor would have the whole debt : the ſame of other 
covenants and contracts h. But this did not extend to 
merchants ; for it was laid down by our law, that jus 
accreſcendi. inter mercatores pro beneficio ee locum non 
habet i. | 

Ax eſtate was ſometimes ſo RT that the frolfecs 

were jointenants for their lives, and tenants in common 
of the inheritance. As where lands were given to two 
men and to the heirs of their two bodies begotten ; in this 
caſe, the donees had a joint eſtate for their lives, and yet 


4 Litt. 265, Vlitt. 287. 
© [bid. 277. | h Thid, 282, 
t Ibid. 280. . i I Inſt. 182. 
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_. CHAP, XXf, they had ſeveral inheritances ; for if one of the donees had 
Sandy vi iſſue and died, the other would have the whole by ſurvivor- 
EDW. IV. ſhip for his life; and if the ſurvivor had likewiſe iſſue and 
| died, then the iſſue of one would have the one moicty, and 
the iſſue of the other the other moiety, and they would 
hold them in common. For the former words gave a 
complete eſtate to the donees for their joint lives; and as 
they could not by poſſibility have an heir between them, 
the law gave them ſuch an inheritance as they could take, 
namely, to the heirs which each ſhould reſpectively beget 
in marriage : the inheritances, therefore, muſt of neceflity 
be ſeveral, without any ſurvivorſhip between the Hue k. 
Again, if lands were given to two and to the heirs of one, 
they were jointenants for life, and one of them had the fee- 
ſimple ; and if he who had the fee-ſimple died, the other 

| tenant had the intirety by ſurvivorſhip l. 

Tx title of ſurvivorſhip ſuperſeded all charges and in- 
cumbrances made by the jointenant : thus, a rent charge 
granted by a jointenant would be good during his life, but 
void as againſt the other jointenant. It was otherwiſe 
in caſe of a parcener ; becauſe the ſurviving parcener took 
by deſcent from the parcener who died, which the jointe- 
nant did notm. If a jointenant could not encumber the 
eſtate, ſo neither could he deviſe it; but a parcener could 
deviſe her moiety a. The ſurvivorſhip was a title para- 
mount to every thing that the Jointenant could do; the 
whole eſtate was conſidered as belonging to each, and 
therefore it would be diſpoſing of the property of others, 
for one to have prevented its coming to the longeſt liver 
in as perfect a ſtate as when the gift was originally made 
to them. It is upon this idea that jointenants were ſaid to 
be ſeiſed per my, et per tout; or, as Littleton more fully ex- 
preſſes it, In every parcel, and by every parcel, and by 
« all the lands and tenements is one tenant jointly ſeiſed 
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ec with his companion . So great a a favourite was ; this 
Joint eſtate in the law, that tho” it might be parted by the 
agreement of the jointenants, yet there was no writ to 
compel a partition as between parceners P. Notwith- 
ſtanding the above piece of law, upon a rent charge grant- 


ed by a jointenant, if a leaſe was made by a jointenant | 


who died before the leſſee entered, the leſſee might, not- 


withſtanding, enter ; and the reaſon of this difference is 
ſtated by Littleton to be, becauſe the tenant had a right in 
the land by force of the leaſe, and therefore the ſtate of the 
land was altered in the life of the tenant, which was not 


the caſe in the rent charge 4. If land was given to a huſ- 
band and wife, and another perſon, the huſband and wife 


took only half, becauſe _w_ are reckoned but one perſon 


in law. 
Tus title of parceners, as was before ſeen, accrued only 


by deſcent ; that of jointenants, by purchaſe ; but tenants 


CHAP. XXI. 


— _— 
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in common might be by both titles; and the tenants of bot 


the above deſcriptions might become tenants in common. 


Tenants in common were ſuch as came to lands by ſeveral 
titles, but held them in common pro indiviſo, ſo that nei- 


ther knew the part that belonged to him. Thus a join- 
tenancy might become a tenancy in common; as if one join- 


tenant aliened in fee to another, ſuch feoffee would hold in 
common with the other jointenants, becauſe he took his 
eſtate by a different title from that of the jointenant with 
whom he held; but if the jointenants were more than 


two, thoſe who had not aliened, held their part jointly with 


the uſual ſurvivorſhip t. If an eſtate was given to two per- 


ſons, without more ſaying, the conſtruction of law upon 
it was, that they were jointenants; bat if it was to two 


abbots, or to an abbot and a ſecular man, and the like, 


»Litt. 233, |  Litt, 291. 


r Ibid. 290. a * Ibid. 292. 
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this was held to be a tenancy in common u. If land was 
given to two to hold, the ene moicty to one and his heirs, 
the other moiety tothe other and his heirs, it was a tenancy 
in common x. The ſame if a man infeoffed another of the 
moicty of his land, the feoffee and feoffor held in commony. 

Ir there were two jointenants in fee, and one let the 
part that belonged to him for the term of his life, it was 


held, that in ſuch caſe the reverſion was ſevered, and the 


leſſor held in common with the other jointenant , ac- 
cording to the opinion of Littleton, though ſome thought 
otherwiſe. Again, if there were three jointenants, and 
one releaſed all his right to another of them; the perſon to 


whom the releaſe was made, would hold ſuch third part 


with his companions in common 2. If one parcener aliened 
to a ſtranger b, the alienee would hold in common with 


the other parceners. 


THE different condition 4 jointenants and tenants in 
common occaſioned a difference in the actions they brought; 


they were ſometimes to be joint, and ſometimes ſeveral. In 


like manner, tenants in common in ſome caſes might join, | 
and in ſome were driven to bring ſeveral actions. For ex- 
ample; if two tenants in common were diſſeiſed, they 
muſt have two aſſiſes, becauſe they were ſeiſed by ſeveral 


titles; but it was otherwiſe of jointenants, who, on ac- 
count of their joint title, muſt join in one aſſiſe . The 


heirs of two parceners, though they came in by ſeveral 
titles, would, notwithſtanding, be intitled to one aſſiſe, as 

long as the land remained undivided d. Where two tenants 
in common let their land, reſerving a certain rent, and a 
pound of pepper, and a hawk, or a horſe ; if they diſtrained 
for this, and the tenant made a reſcous; in ſuch caſe, as to 
the rent and — of pepper, they might have two ſeveral 


Litt. 296, 297. 4 z'Litt. 304. 
= Ibid, 298. bThid. 309. 
T lbid, 299, © Ibid, 311. 
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affiſes; but as to the hawk or horſe, they could have only CHAP. XXI. 
one. The reaſon of this difference, as given by Little- OI 


ton, is, that the rent and pound of pepper might be appor- 


tioned to each according to his moieties; but as no moi- 


ety of a hawk or horſe could be had, therefore, notwith- 
ſtanding their ſeveral titles, they could have but one aſſiſe 
of ſuch things. 

THro0vGn tenants in common were properly to have 


ſeveral actions of ſuch things as concerned the realty, on 


account of their title to the realty being ſeveral, yet in per- 
ſonal actions they might join; as of treſpaſs, for breaking 
their houſes, breaking their cloſes, feeding and ſpoiling their 


graſs, cutting their woods, fiſhing in their piſcary, and the 


like f. In like manner they might bring a joint action of 
debt for rent, becauſe it was in the perſonalty; but if they 


avowed for the rent, they ought to ſever, becauſe it was 5 


in the realty S. Tenants in common might make partition 


- by ent but they could not be . by law to 


do it b. 

As perſons might be tenants in common of a freehold, 
ſo might they of a chattel, whether real or perſonal ; and 
in a ſimilar way might one jointenant of a chattel make 
the perſon to whom he aliened his moiety, tenant in com- 
mon with the other jointenanti. One tenant in common 
of a term for years might have an ejectione firme againſt 
the other; ſo might a guardian have an ejectment of ward 
for lands held in common; theſe being things that might be 
apportioned and ſevered. But one tenant in common could 
not have treſpaſs quaſi clauſum fregit againſt the other, 


becauſe, by the nature of their eſtate, each might enter 


and occupy per my et per tout. And in chattels perſonal, 
if one tenant in common took the whole, there was no 


OY in law for the other; but he muſt retake i it, if he 


9 Litt. 314. e © 318. 
f Thid. 318. 7 i Ibid. 319, 320, 321. 
E Ibid. 316, 317. 
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could. The fame of chattels real, that could not be * 
vered; as the wardſhip of the body (though we have ſeen 
it was otherwiſe of the land), where the one guardian 
could only take the body out of the 3 we the other, 
when he ſaw a fit time *, 

Nxx r to the nature of eſtates, we are led to a the 
modes by which they were created and conveyed. The 


moſt antient ways of conveyance were by feoffment and 


by fine, both which have been frequently mentioned. 
Deeds of releaſe and of confirmation had lately become more 


common; and the diſcuſſion of their deſign and effect 1 
filled ſome ſpace in the learning of real property. 


A PERSON might convey all the right he had in lands or 
tenements by a releaſe, the form of which was, Noverint 
uni verſi, &c. me remiſiſſe, relaxaſſe, et omnins de me et 
heredibus meis quietum clamaſſe totum jus, titulum, et cla- 
meum, quæ habui et habeo', We are told by Littleton, 
that ſome releaſes went further, and added, gue quoviſ- 
modo in futurum habere potero; but theſe words, ſays that 
author, were null and void; for no right paſſed by a re- 
leaſe, but that which the releaſor had at the time. Thus, 
where there were father and ſon, and the father was diſ- 
ſeiſed, and the ſon, during the father's life, releaſed by 
deed to the diſſeiſor all the right he had or might have 


without clauſe of warranty, and then the father died, the 


ſon might enter, notwithſtanding the releaſe ; becauſe he 
had nothing in the land during his father's life, but the 
right deſcended to him after the releaſe n. : 
In caſes of releaſe of all a man's right in lands, the re- 
leſſee ſhould have a freehold in deed or in law, to make 


the releaſe good u. Thus the ſon of the diſſeiſor had a 'free- 


hold in law by the deſcent without an entry, and a releaſe 


* Lit. 323. 5 m Ibid. 446. Vid. ant. vol. I. 291. 
1 Ibid. 445+ | * Ibid. 447. | 


ſe 


| fo made to him would be good o. In ſome cafes, where 


there was no freehold either in deed or in law, as where 
the diſſeiſor let the lands for life, with reverſion to himſelf, 


a releaſe to the diſſeiſor would be good, by reaſon of the 


reverſion ?. So if there were remainders over, a releaſe to 
any of the remainder- men was good 2. But if the tenant 
for life was diſſeiſed, a releaſe to a remainder- man would 
be void, becauſe he had not a remainder in deed, but only 
a right to a remainder . Every releaſe that was good to a 
reverſioner, or remainder- man, was good to the freeholder * 3 
and ſo vice verſa of a releaſe to the freeholder *. 


Tarr form of a. deed of confirmation was this : Rati- 


| ficaſſe, approbaſſe, et confirmaſſe, &c. A releaſe and a con- 
firmation differed in many reſpects. As for inſtance: If 


a man let land for life, and the tenant for life let them for 


forty years, and the firſt leſſor confirmed the eſtate of the 
tenant for years, and afterwards the tepant for life died 


during the term for years, the firſt leſſor could not enter v. 


But a releaſe by the firſt leſſor to the tenant for years 


would in this caſe be void, becauſe there was no privity be- 


tween him and the tenant for years; for it was a rule, that 
a releaſe to a tenant for years was not good, unleſs there 


was a privity between him and the leſſor *. Thus if the 
diſſeiſor made a leaſe for years, and the diſſeiſee releaſed to 


the termor, it would be void, but a confirmation would be 
good y. If the diſſeiſor confirmed the eſtate of the diſſeiſee, 
he had a clear fee - ſimple, altho' the confirmation was ex- 
preſſed to be in tail, for life, or for only an hour*. A con- 
firmation to a tenant for life, would not, like a releaſe, avail 
the remainder-man or reverſioner; but a confirmation to 
the remainder-man would bar the confirmor from entering 


on the tenant for life; becauſe ſuch entry, by defeating the 


o Litt. 443. h TLitt. 453. 


P Ibid. 449. „ Ibid. 816. 
2 „ 
* Ibid, 451. | id, 518, 
4 Jbid. 452. „ _ $19, $20, 
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eſtate for life, would alſo defeat the remainder, againſt his 
own confirmation *. - 


Ir there were two diſſeiſors, and a releaſe was made to 


one of them, ſuch releſſee might hold his companion out. 


But according to ſome opinions, a confirmation would not 
have the ſame effect; for nothing was confirmed but his 
e/tate, and that was a joint one v. The ſame if one join- 
tenant confirmed the eſtate of the other; but if in ſuch 

caſe the following words were added, to have and to hold 
*to him and to his heirs all the tenements, & c.“ it would 


become a ſole eſtate in fee-fimple. It is therefore recom- 


mended by Littleton, that inſtead of confirming the eſtate, 
the words ſhould be, to have the ſaid land to him and his 
heirs,” or for life, as the caſe might be ; applying the words 
of confirmation not to the eſtate, but to the land e. 
SOMETIMES the words dedi or conceſſf had the ſame force 
as confirmavi z as if the diſſeiſee made a deed to the diſſeiſor, 


_ ſaying dedi et conceſſi the land in queſtion, this would ope- 


rate without livery, as a confirmation 4. So if a man was 
in poſſeſſion under a leaſe for years, and a deed was made to 
him by the words dedi or conceſſi for life, in tail, or in fee, 


tit would enure by force of the confirmation to enlarge his 


eſtate . Where the words dedi et conceſſi would not enure 
as a confirmation, they might as a new grant; as where 
the perſon to whom the deed was made had nothing in the 
thing on which the confirmation would enure . Sometimes 
ſuch grant operated in extinguiſhment of the thing given or 
granted; as where a tenant held of his lord by certain rent, 
and the lord by deed granted to the tenant and his heirs the 
rent, the rent thereby became extinct 8. | 

In like manner a releaſe was ſometimes conſtrued to 
enure to enlarge an eſtate, and ſometimes de mitter, and 


2 Litt. $21. © Litt. 332, 833. 
b Tbid. 823. | * Ibid. 541, 542. 
© Ibid. 524. . © Iþid. 543. 

d Ibid. 331. | 
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term, he mult ſpecify the eſtate he meant to give, whether 
for life, in tail, or in fee; and if there was no mention of 


heirs, the eſtate was enlarged only for life *. But if a diſ- 


ſeiſee releaſed all his right to the diſſeiſor, as this was no- 
thing more than remitting the right of the diſſeiſee, there 
needed no mention of heirs; for the releſſee hada fee-ſimple 
at the time of the releaſe ds and that which was before 
wrongful, was thus made lawful; and if the releaſe was to 
him only for an hour, it would enure in fee; for a right 
being once gone, was gone for ever l. A releaſe was ſaid 
alſo to enure by way of extinguiſhment, where he to whom 
the releaſe was made could not take the thing releaſed; 
as where a lord releaſed to a tenant all the right he had in 
the ſeignory, or the land: the ſame of a releaſe to the te- 
nant of the land of a rent charge, or common of paſture *. 
A CONFIRMATION, as the name implies, was deſigned 


to ſubſtantiate a defeaſible eſtate, which had been obtained 


either by right or by wrong ; and therefore it was rarely, if 
ever, made in concurrence with the party who gave riſe to 
the imperfe& intereſt which it was meant to confirm. But 
a releaſe, though applicable to divers caſes, where it was 
certainly a ſubſequent tranſaQion, and made upon an after- 
thought, as to diveſt a right, or enlarge ſome pre-exiſtent 
_ eſtate; yet was not unuſually adopted as an original con- 
veyance, for the transfer of the freehold and inheritance. 
The way was this: a deed of legſe was made to the party 
intended to be the purchaſor for three or four years; and 
when he had entered on the poſſeſſion, immediately, or very 
ſoon after, a releaſe of the inheritance was given to him; 
and thus he became ſeiſed as completely as if by fine, or 
teofiment with livery of ſeiſin l. Thus &@ legſe and "—_ 


» Litt, 465. 5 Ibid, 466, Py A Ibid. 479, 480. 32 Hen, vi. 8. 


were 


veſt a right according to the fact and circumſtances 4 the CHAP. XXI. 
caſe. Thus if a reverſioner releaſed to his tenant for a S 
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vere practiſed as a full transfer of the freehold and inhert- | 
tance. This, as well as a feoffment to a uſe which will 
be conſidered preſently, was a deviation from the common- 
law conveyances, which, we ſhall ſoon' find, began to give 
place to theſe and other new modes of transfer, grounded 
upon the doctrine of uſes. 

Ix conſidering the nature of conveyances at this time, 
we muſt not forget to ſpeak of attornment, which was a 
neceſſary requiſite for the completion of ſome grants that 
were particularly eircumſtanced. Attornment was the agree- 


ment of the tenant to a grant of ſeignory, or of a 


rent; or the agreement of a donee in tail, or termor for 
life, or for years, to a grant of the reverſion or remainder. 
In the time of Henry III. ® we had occaſion to mention 
this, among other topics ariſing upon the ſubject of tenures, 
but ſince that time great alterations had taken place in it. 


What was there ſaid, is confined to attornment of the for- 


mer kind, namely, upon a grant of the lord; which 
doctrine, however, appears in a very different point of 


view, as exhibited by Littleton. As this ſubject leads us 


to conſider very particularly the relation between lord and 
tenant, it is well worthy of attention. We ſhall therefore 
take a ſhort view of it; and ſhall begin with grants made by 
lords, and then proceed to grants made of referſions and 
remainders. 

Ir a lord granted by deed the ſervices of his tenant, the 
tenant muſt attorn during the life of the grantor, or the 
grant would be void. The form of nen was either 
by ſaying, I agree to the grant made to you;“ or, I am 


“ content with the grant made to you;“ or, as were the moſt 


common forms, I attorn to you by force of the ſaid 
grant,” or“ I become your tenant;” or by delivering to the 
grantee a penny, or any thing by way of attornment ", 
So much did the validity of ſuch a grant depend on the at- 
tornment, that if the lord made a ſecond grant, and the 


n Vide ant. vol, I. 282. N Liet. 551. 
| tenant 


t 
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tenant firſt attorned to the ſecond grantee, he would have 
the ſervices, and any attornment afterwards. to the firſt 
grantee. would be void®. If a manor was ſold, it was ne- 
ceſſary all the tenants ſhould attorn, except thoſe at will, 

for they need not ?, If any tenant had made a leaſe for 


life, or in tail, ſaving the reverſion, the reverſioner was to 


attorn, and not the tenant for life, or in tail, for they were 
not immediately privy to the grantor . So in caſe of lord, 
meſne, and tenant, the meſne ſhould attorn to a grant of 
the ſervices by the lord, and not the tenant peravaile ”. 

But it was otherwiſe when the grantee of a rent charge, 
or rent ſeck, granted it over, for then the tenant of the 
freehold, on which the rent was charged, was to attorn; 
for the avowry was not to be made on any perſon, but as in 
lands charged with the diſtreſs . So where lands were let 
for life, with remainder over in fee, and the lord granted 


the ſervices, it was ſufficient if the tenant for life attorned; 
for he in remainder could not be ſaid to be tenant to hs 
lord to this purpoſe, till after the death of the tenant for 
life. Vet if ſuch remainder-man died withaut heir, the 


lord would have the remainder by eſcheat*. 

Tus far of attornment, where it was neceſſary to com- 
plete a grant of ſervices, or of rent. We have beſore ſaid 
that it was alſo neceſſary Where land was let for years, 
for life, or in tail, and the reverſion was granted either for 


life, in tail, or in fee; for in ſuch caſes it was requifite 


that the tenant for years ſhould attorn to the grantee in 
the life of the grantor z and by ſuch attornment the free- 


hold would paſs without any livery of ſeiſin u. In like man- 
ner, if land was let in tail, or for life, with remainder over 
in fee, the remainder over could not be granted without 


the attornment of the tenant of the land x. Where land was 


0 Litt. 852. | | 2 » Litt. 556. 


P Ibid. 553. * ® Ibid. 557. 
* Ibid. 884. » Ibid. 867, 568. 


1 Ibid. 558. ; Xx Ibid. 56g. : 5 
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CHAP. XXI. let for years, remainder to another for life, reſerving a rent 
, to the leſſor, and livery of ſeiſin was made to the tenant 
EDW. IV. for years; if the reverſion was granted, and the tenant 
1 for life attorned, the grantee by force of ſuch attornment 

might diſtrain the tenant for years for rent due after ſuch 

attornment; for where a reverſion depended upon an eſtate 
of freehold, the attornment of the freeholder was ſuffici- 
ent?. 

Wx have ww wu ſpeaking of a grant by deed ; 
there was ſome difference where the grant was made by fine. 
For if the lord granted his ſervices by fine, they were im- 
mediately in the grantee by force of the fine, but yet the 
lord could not diſtrain for them without attornment. How- 

ever, if the tenant died, leaving an heir within age, the 
grantee would have the wardſhip, the ſeignory being in 
bim by the fine without attornment: the ſame of an 
eſcheat *. So if a reverſion dependent on an eſtate for life 
was granted by fine, the reverſion was immediately in the 
grantee by force of the fine, but he could have no action of 
waſte without attornment; yet if the tenant for life aliened 
in fee, the grantee might enter, ſuch alienation being to his 
diſheriſon, as he had the reverſion *® The lord in the above 
caſe could not have relief without attornment, becauſe this 
was a matter that lay in diſtreſs, and he could not avow 
the taking to be good and lawful, as was before obſerved, 
without attornment. 'To eſtabliſh wardſhip, or eſcheat 
there needed no diſtreſs, but an entry, which he had by 
force of the fine b. So it there were lord, meſne, and tenant, 
and the meſne made a grant of the ſervices of his tenant, 
and then the grantee died without heir, the ſervices of the 
meſnalty would eſcheat to the lord paramount, and he might 
diftrain for them, notwithſtanding there had been no attorn- 

ment; and this, for two reaſons, given by Littleton : Firſt, 
becauſe the meſnalty was in the grantee by force of the 


. Y Litt. $71, „ Ipid. 579. ® Ibid. 580, 581. v wid. 582. 
| fine, 


ENGLISH LAW. 
fine, 425 ſo, being very tenant to the lord paramount, he 


might avow upon him, tho? he was not compelled ſo to do; 


and if the grantor had died without heir, during the life of 
the grantee, he would have been compelled to avow upon 
the grantee: Secondly, becauſe the lord paramount claimed 
the meſnalty not by force of the grant by 1 but by v virtue 
of the ſeigniory paramount *. 


In like manner, for a ſimilar reaſon, if a reverſion de- 


pendent on an eſtate for life was granted by fine, and the 
grantee died without heir, the lord would have the rever- 
ſion by eſcheat, and alſo a writ of waſte, notwithſtanding 
there was no attornment; but where a perſon claimed by 
force of a grant by fine, qs heir, or aſſignee, he could not 
diſtrain, nor avow, nor have waſte without attornment 0. 
Tunis doctrine of attornment did not reach to deviſes ; 
for if a rent ſervice, or rent charge, was deviſed by will, 


the deviſee might diſtrain without attornment , and the 


deviſee of a reverſion might have waſte without attorn- 
ment. 'The reaſon ſtated by Littleton is, that the will of 
the teſtator ſhould be performed; whereas it might be de- 
feated, if made dependent on the attornment #. 


Tus far of attornment to complete conveyances that 
were lawful; but if a grant and fine ſtood in need of this 
aſſent of the tenant to perfect the transfer of the land, much 
more ſhould an unlawful act, as a diſſeiſin, intruſion, or 
abatement. 'Thus it is laid down by Littleton, that if the 


tenants of a manor did not attorn to the diſſeiſor, then, 


tho? he died ſeiſed, and his heir was in by deſcent, yet might 
the diſſeiſee diſtrain for the ſervices, becauſe all the manor 
did not deſcend to the heir t. 

THE reader has been before reminded that a recovery 
on a frecipe had continued to be a mode of conveyance ; 
and the deciſion in Taltarum's caſe, as it gave additional 
effect to this proceeding, contributed to make it more 


»Litt. 583, à Ibid. $64. *© Ibid, 58s, * Ibid, 586. C Ibid, 38). 
| generally 
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generally uſeful. A recovery thenceforward became eftablith- 
ed as a common aſſurance of eſtates, and began to partake 
of that high credit and ene n had long en 
attributed to a fine. 

A PERSON who was feifed of a n dai might 
convey his eſtate by a recovery; and by later opinions, 


confirmed by Taltarum's caſe, the ſame may be ſaid of a 


tenant in tail. What perſons, by reaſon of the narrow- 
neſs of their eſtate, could not convey by recovery; what 
circumſtances were neceſſary towards making the reco- 
very complete and effectual; and how a recovery ſuffered 
by ſuch perſons, or without ſuch circumſtances, might be 
avoided; is an inquiry that willggeſt diſcover the. nature of 
a recovery as a Conveyance. . 

A FE1GNED recovery, like all other judgments, might 
be examined in a writ of error or attaint. But the 
more common way was to falſify the recovery (as it was 
called) by another action, ſometimes grounded on an entry, 
and ſometimes not, as the caſe might be, or by a plea to 
any action founded upon the recovery. Thus, if the 
claimant's entry was not taken away by the recovery, he 
might bring an aſſiſe; and when the recovery was pleaded 
againſt him, he might reply ſuch matter as would avoid 
the recovery : the ſame if his entry was taken away, and 
he brought a fr aczpe, and the recovery was. pleaded. Some 
ſpecial actions were given in certain caſes; as a quad ei 
deforceat, for a particular tenant, deceit for want of ſum- 
mons, and ſome others. Another way of falſiſying was by 
plea ; as when an action was founded upon a and 
the tenant pleaded matter to avoid the recovery. | 

THE grounds upon which a recovery might be falſified 
were various. 'I'hus, if a recovery was pleaded, it 
might be replied, that at the time of the writ brought the 
tenant was not tenant of the freehold, nor at any time 
fince d. This plea of no tenant to the precipe, was the 

» 12 Ed. IV. 14. 19. and 13 Ed. IV: 1. 


moſt 


ENGLISH LA w. * 


moſt common. Another ground was covin; as if the CHa. XI. 
entry of one who had right to the land was taken away, HRRENRV vi. 
and he got another to enter covinouſly, and then recovered EDW. W. 

againſt the perſon ſo entering; this might be falſified, tho? | 

the party recovering had good title. Thus, where a wo- 
man had title of dower and got another to enter, and then 
| ſhe recovered againſt him that entered, this might be falſi- 
| fied for the covin i. F p | | 
IT ſeems to have been laid down as a general rule, that 
no party or privy to a recovery ſhould falſify in the point 
tried by verdict Thus, on an iſſue of non dedit, if a ver- 
dict was found againſt a tenant in tail, this being a deci- 
ſion of the title, neither he nor his iſſue would be permitted 
to falſify, but they muſt reſort to an attaint: otherwiſe, 
if the iſſue had been upon a collateral point, and not 
upon the title; or if the recovery had been by default *, 

Yet, notwithſtanding this rule, where the party could not 

have an attaint, he might in ſome caſes falſify in the point 

tried: for it was laid down, that where a man ſeiſed in 

| Borough-Engliſh loſt by falſe oath, as the attaint belonged 
only to the heir at common law, the younger ſhould be 
permitted to falſify in the point tried l. Though this re- 
ſtriction was laid on parties and privies on account of their 

being in moſt caſes intitled to another remedy, either by 
writ of error or attaint, yet a ſtranger, who had not 

| ſuch remedy, was allowed to falſify in the point tried, or 
alledge any.matter which would prove the recovery, or 
the title of the demandant, to be void v. Thus a recovery 
with all the ſanction of a judicial proceeding, and of a re- 

cord, was ſubjeR, like other conveyances of eſtates, to 
be canvaſſed, and made void, if regular, or if ſuffered 
by perſons who had no title, or not ſuch an eſtate of inhe- 
ritance as was by law completely in their diſpoſal. 


1 9 Hen. VI. 41: 5 1 22 Hen. VI. 28. 26. Hen. vi. 
k 34 Hen, VI, 2, 19 Hen. VI. 18. f | 
29, | 2 | = 36 Hen. VI. 32, 
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Tu moſt novel mode of conveyance was 2 e 
to a uſe. We have already taken notice of the origin of 
uſes, in ſ peaking of the ſeveral ſtatutes that were paſſed for 
correcting the inconveniencies ſuffered from this new 
ſpecies of property. Notwithſtanding the diſtance of time 
ſince thoſe ſtatutes were made, there appears nothing in 
our books relating to 1ſes, till the reign of Henry VI. 
Though it is probable that a Proper uſe was meant even by 
the frat. 50 Ed. III. and it is certain, this property was 


| well known in the reign of Richard II. and Henry IV. yet 


it is pretty clear, that »/es were not carried to any great 
extent, till the foreign wars of Henry V. and the civil dif- 
ſentions between the Houſes of Vork and Lancaſter made 
it neceſſary to find out ſome method of conveying and con- 


_ cealing real property from the reach of debts and forfeitures. 


'The expences and attainders which then threatened the no- 


| bility, made them reſort to uſes, as the moſt convenient 


method of ſheltering their lands from the man of 
both. 

Wr have now ſufficient lights to enable us to trace the 5 
ſteps by which «ſes gradually aroſe, and took the form in 
which they afterwards appeared. As low down as the 7th 
of Henry VI. this kind of property was ſo little regarded, 
that we find it ſtated by one of the judges as a thing not 
allowed by law, and intirely void, if a man made a feoff- 
ment with-a proviſo, that he himfelf ſhould take the 
profits p. It was not, till the 33d year of the ſame 
reign, that judicial opinions ſeem to have altered in favour | 


of theſe feoffments ; and then, upon a queſtion of colluſive 


feoffment to the heir to avoid guardianſhip ; where it was a- 
greed by the bench, that a feoffment to the heir anda ſtranger, 


and to the heirs of the heir, was lawful, and no colluſion, 


on account of the intereſt of a ſtranger. Again, where a feoft- 


ment was to the ſon to enable him to marry his daughter, 


25 Hen, VI. 43. b. | 
or 
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or to pay debts1; in both theſe caſes it was agreed, that CHAP. XXI. 
a ſubpoena lay againſt the feoffees to compel them to per- W 
form the truſts; but it was held, if the feoffees in either of EDW. Iv. 
theſe caſes infeoffed another perſon, there was no remedy 
againſt the ſecond feoffee. 


In the 37th year of this king there is ON which ſets 
forth the ſtate and application of »/es, and the courſe they 
were then in of being inforced in chancery. A man had 

' ſignified his deſire that his feoffees ſhould make a feoffment 
to a perſon to whom he had ſold the land; and it was | 
agreed in the exchequer-chamber, whither the cauſe had 
been adjourned, firſt, that the intention of the feoffor 
ſhould be declared by ſome writing, and not by a verbal 
meſſage ; ſecondly, that where one deviſed by his will, that 
his feoffees ſhould make an eſtate for life to one, remainder 
to another, the remainder-man ſhould have a ſubpœna to 
eſtabliſh his eſtate, even in the life of the tenant for life. 
In the 4th year of Edward *. IV. this kind of property is 
thus ſpoken of in the very language and terms which have 
ever ſince been applied to it: A.zinfeoffs B. to the uſe 
of A.; here B. is ſeiſed of the land to the uſe of A. who 
only infeoffed him upon truſt and confidence: upon which 
ſeveral rights the court thus explains itſelf: © In the chan- 
« cery, a man ſhall have his remedy according to the in- 
cc tent of the feoffment, and according to conſcience; but 
ce in the common-pleas, and in the kings bench, accord- 
cc ing to the courſe of the common law it is otherwiſe ; for 
cc the feoffee ſhall have the land, and the feoffor ſhall have 
cc nothing againſt his own feffment _ it was only 2? 
cc upon confidence.“ | 


Ir appears from hence, ic the ES had qualified | 
their notions concerning this new ſubject of property, ſince 
the beginning of the reign of Henry VI. when the ſtrict 
opinion before-mentioned was delivered. Uſes had now 


— 


f 75 : 8 
233 Hen, VI. 14. Bro. Garde, 5. 4 Edw. IV. 8. 
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been very well conſidered, and their properties and incidents 
recogniſed. So completely was a u/e conſidered as ſepa- 
rated from the land, that in this ſame year-* it was declar- 
ed, that a feoffment without any intent expreſſed, or if 


expreſſed to be to the feoffor andhis heirs, ſhould always be 


conſtrued as made to the uſe of the feoffor's will, and that 
he might alter it whenever he pleaſed; except where it was: 
declared ta the uſe of a ſtranger, or the intent was to take 
back an eſtate tail; for in theſe caſes the intereſt of a a 
third perſon was concerned, and it would not have. been 
conſiſtent with conſcience to defeat it by any en 
alteration. 


In many teſpet̃ts the e of a uſe were ſettled in 
analogy to the law reſpecting land. It was to deſcend as 


the land would: thus it went to the younger ſon in Bo- 


rough-Engliſn. If one ſeiſed ex parte maternd, or ſeiſed 
in tail, with remainder over, infeoffed one to a uſe, the 
uſe deſcended as the land would have done; but it was not 
ſo of land held in right of the wife: . There was a poſſeſ- 


foo fratris of a uſe". But where the ce/tui que uſe was at- 


tainted, and died without a will, the lord was not intitled 
to the uſe, nor was the heir; and it was thought it ſhould 
belong to the feoffees . The concluſions of the common 
law for a long time lay ſo ſtrongly in favour of the legal 
owner, that if the feoffee died ſeiſed, his heir became ab- 
ſolute owner of the land, diſcharged of the uſe ; and this 
opinion prevailed till x4 Ed. IV. when the heir was held 
liable to a ſubpoena v. 

Tux conſcientious diſcharge of the truſt repaſad; i in 
the feoffee was ſo regarded, that any ſtranger who became 


4 ſeiſed of lands by feoffment of the feoffees with notice of 


the uſe, was anſwerable to the ceſtui gue uſe *®. A woman 


being ceſtui que uſe became covert, and was not allowed to 


* 4 Ed. IV. 8. = Bros Feoff. al Uſes, 34 
*; Ed. IV. 3. b. Y Fitz, Subp. 14. 
* 5 Ed. IV, 7. _ 25 Ed. IV. 7. b. 


command 
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command her feoffee to make an eſtate; for he by ſo doing, 


it was ſaid, would be guilty of a breach of truſt, and be 


committed to priſon by the chancellor“; and under the 


like penalty, the feoffee was bound to maintain all ſuits | 


incident to the freehold d. Uſes were thus eſtabliſhed as 4 
fpecies of property diſtin&from the land out of which they 
iſſued; the land and the uſe were two independent ſubjects, 


and might reſide in different perſons. - A gift of land by 
fine or feoffment without ſomething more, did not now, 


as formerly, convey any intereſt in the land; the uſe ac- 
crued only by the expreſs appointment of the ae or * 
ſome equitable right to it. 

Tuts is the height to which uſes Wage in the pe- 
riod of which we are now treating: their conſequences 
were carried much farther in the reigns of Henry VII. and 
Henry VIII.: already they had raiſed much jealouſy in the 
_ courts of common law, and in the legiſlature. They were 
at firſt treatedas little better than pretences to cover fraud, 
and were at length admitted rather as abuſes which had ob- 


tained a legal form by ſufferance; and in that light the 


parliament at different times endeavoured to correct and 


reſtrain their irregularities, without ng — to 
eradicate them. 


Ixpxxyp, uſes were pregnant with great inconveniencies, 
The poſſeſſion of land by 4 to the uſe of B. was a con- 
currence of rights that could not fail of producing con- 


fuſion. A. the terre-tenant, as the lawyers called him, was 


poſſeſſed of the lands by the forms of law, and ſo was its 
legal owner; but a confidence was repoſed in him by the 
giver of the eſtate, that he ſhould hold it to the uſe of B. 
for this reaſon called the ceſtui que uſe. Thus B. received 


the profits; was in conſcience and equity the owner; he 


enjoyed a credit and importance in the world by expending 


its produce, . the ld was not liable to the engage · 


a 7 Ed, Iv. 14 b. ; d 7 Ed. ly. 29. b. 
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ments which he was enabled to contract by means of that 
| credit and importance. Thus a kind of deceit was prac- 


tiſed on mankind. To remedy this, occaſional expedients 
were applied, which were of ſome benefit in particular 


caſes ; while the diſeaſe, ftill vigorous, pervaded every 
part of the law of real property. The plan upon which 
_ theſe expedients were conceived was, to put the ceſtui que 


uſe into the ſame condition as if he was ſeiſed of the actual 


freehold by the ſolemnities of law. Such regulations, 


from the ſubje& of them, were called the Aatuter F per- 
nors of profits, and have been already mentioned in their * 
proper places. 

Tux laſt ſpecies of conveyance, if it can be ſo termed, 
and that which was nearly connected with gifts to a uſe, 
was that by will. The diſtinction between gifts of land by 
deed and by will became more ſtrongly marked; for tho', 
in a gift by deed, if the tenant of the particular eſtate re- 
fuſed to accept the livery, the remainder was void; yet 
if the firſt deviſee refuſed, the remainder was ſtill good, 
and he took in poſſeſſion immediately. Another diſtinc- 
tion was this : if land was given to a man and the heirs 
male of his body, and he had iſſue a ſon and a daughter, 
and died; the ſon entered, and the daughter had iſſue a 
ſon, and died; and then the donee died without iſſue 
male; here the ſon of the daughter was not to have the 
land, though he was heir male; but if it had been by de- 
viſe, he would. And ſo of a deviſe by a man to J. S. 
for life, remainder to his heirs male, and to the heirs male 
of their body; he died; J. S. had iſſue a daughter, who 
had iſſue a ſon; and J. $. died: it was held, that the-ſon 
of the daughter ſhould have the land; and this was, be- 


Cauſe the will of the deviſor ſhould be fulfilled. 


A NnoTION had begun to prevail reſpeQing the deviſe 
of a chattel, which was entirely novel. A gift of a chat. 


Vid. ant. 275. à 27 Hen. VI. 8. Bro. Dev. g. 
© 3 Hen, VI. 4. b 37 Hen. VI. 37. © 11 Hen. VI. 12. Bro. ibid. 32. 


tel 
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tl without any ſpecification, or if for life, was 8 


conſidered as a gift for ever; a. chattel not being reſpected 
by the law in the light of ſuch permanent property as might 


be limited over from one to another, aften the death of the 
poſſeſſor. But, at length, the following method was hit upon, 
by which a chattel might be bequeathed over, in like man-, 


ner with real property. It was held, that a man might 
give, by will, a book to one of his executors, to have and 
uſe for the term of his life; remainder to his other execu- 
tor, to have and uſe for the term of his life; - and then 
to the pariſhioners of ſuch a pariſh. The reaſon of this 
opinion Was, becauſe only the uſe was giyen for life; and 


therefore a ſort of remainder over might be reaſonable and n executory 
conſiſtent therewith. Such wastheorigin of thatſort of ay deviſe, 


which in later times have been called executor y deviſes *, 

Ix following the hiſtory of revolutions in the laws rela- 
ting to property, the reader's attention has been principally 
taken up with that artificial and refined ſyſtem, upon which 
2 title to land and inheritances was governed. z the magni- 
tude as well as the difficulty of the ſubjedt requiring a very, 


cloſe and ſerious examination, The law of chattels i is of a or chattels, 


leſs complicated nature, and being regulated upon princi-, 
ples of plain ſenſe, independent of the jnfſuence of any. 
peculiar, ſyſtem of things, is more eaſily comprehended. 

The few opportunities that have hitherto preſented them- 

ſelves of ſpeaking on this part of our enquiry, were when 
ve conſidered the ſeveral actions i in which chattels might 
become the objects of judicial diſcuſſion; and ſuch idea of 


this kind of property as could be collected from thence, | 


muſt be very imperfect. As perſonal property had of late. 

years, been growing into greater conſideration, owing to 
the increaſe of trade and manufactures, it became more 
agitated in our courts; and lawyers beſtowed upon it ſome 
ſhare of that attention, which ſeems, before, to have been 


* Hen. VI, 30. Bro. ibid. 17, 
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wholly engroſſed by the learning of real property. The 


reports of this period furniſh ſeveral caſes upon the qualities 
and incidents of this ſort of property, with the nature of 


contracts and agreements, and other methods of transfer- 


ring it from one to another. Theſe are almoſt new ſub- 
jects; and as they conſtitute the foundation of what has 


ſince been raiſed in modern times to ſuch a height as 


nearlyto overſhadowand obſcure the law of eſtates, they be- 
come extremely deſerving the curioſity of a juridical hiſtorian. 

Tux firſt point to be conſidered on this ſubject is, what 
things were deemed of ſufficient importance to come under 


the denomination of property. Animals that were properly | 


fer nature, were not conſidered as being the property of any 
one. However, there was a ſort of incomplete property, that 
accrued ratione ſoli, and gave the owner a title to an action for 

an injury done them. Thus it was laid down, that a perſon 
who had a park or a warren, had not therefore ſuch a pro- 
perty in the game thereof, as in an action of treſpaſs for 
taking them to call them lepares ſuos, or damas ſuas; but yet 
he might declare for mille lepores, or damas viginti; and ſoit 
was adjudged over andover again®. Tne ſame of doves and 
hawks*. This idea was carried ſo far, as for it to be laid 
down for law, that no gift could be made of a deer in a 
park ; and this ſeems to have been a general opinion ; but 
chief-juſtice Brian endeavoured to make this exception to 
it, that a white deer, or any that ſeemed to be identi- 
hed by ſome peculiarity, might be given away, as a thing 
in which a man had a clear property !: and this diſtinction 
ſeems to conform with what had been laid down in a for- 
mer period, that a man might have property in a tame 
deer*. The ſcruple concerning the meaning of meum and 
tum was once carried to a very extravagant length; for 


in an action de male ignem cuſtodiendo, the writ was ignem 
fuum, which was excepted to, becauſe no one could have 


"2 + hag. VI. 88. 7 Hen, VI. i 18 Ed. IV. 14. 
38. 22 Hen. VI. 59. 1 * 43 Ed. III. 24. 
* 16 Ed. IV. ö 
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property in fire; but the deen was over - ruled as fri- 
volous l. If a man came into the freehold of another and 
cut trees, and made timber of them, the property was con- 
ſidered as remaining in the owner of the ſoil till it was 
carried away ®, If a ſow was taken by way of diſtreſs, 
and then pigged, the owner might have replevin of the 
pigs as well as the ſow, and recover damages for both *. 


Ir was a very old rule of law, that a man's property in 


any thing ſhould not be transferred by the wrongful taking 


of it; a thing therefore ſo taken remained the property 
of the owner, whatſoever hands it might paſs through, or by 


whatſoever means, except only by a ſale in market overt; 


to which the law, for the ſecurity and confidence neceſſary 
in the dealings of men, allowed ſuch credit for fair- 
neſs, as to convey a clear title to a purchaſer. But if 


goods were ſold in this public manner by a colluſion be- 


tween the buyer and ſeller, or if the buyer knew that the 
vendor had taken them wrongfully, then the property would 
not be changed o; and ſome went ſo far as to hold, that 
if the toll of the market was not paid, the property would 


not be changed v. In ſuch caſes, and where the ſale was not 
in market overt, the law was, that the owner might take 


his goods whereſoever he found them; but the ſeller would 
nevertheleſs be intitled to all the price agreed for between 
him and the buyer, who had no recompence but the admo- 
nition of caveat. emptor to make him more circumſpe& 
on other occaſions 4%. If a man took the goods of another, 
and offered them to an image, the ſuperſtition of the age 
had allowed this to be as complete a change of property 
as a ſale in a market or fair ; but if they came back to the 
hands of the firſt treſpaſſer, the owner might take them . 
Tux conſtruction of the common law upon the law of 


nations was, that any one mugs ſeize, the good of the 


12 Hen. IV. 18. 235 Lew, VI. 29. 
m 35 Hen. VI. 2. 19 Ed,. IV. 1. 
> f 16: 1 34 Hen. VI. 10: 
* 33 Hen, VI. 5. 
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king's enemies imported into the kingdom; and alſo 
the goods of Engliſhmen taken by ſuch enemies, to the 
excluſion of the king, the admiral, and the owner, unleſs 
he came the ſame day they were taken, and claimed them 
ante occaſum ſolis . 

THE moſt uſual mode by which chattels were transferred 
from one perſon to another, was by bargain and contracts 
of ſeveral kinds, the law of which began now to be tole- 
rably well underſtood. The foundation of every contract 
required that there ſhould be a mutual benefit to both par- 


ties, that is, a quid pro quo; otherwiſe it was a nudum 
padtum, and ſuch to which the law would not give effect. 


Thus where a man brought an action upon the caſe againſt 
another for not building a mill by a certain day, according 
to his engagement, the declaration was held ill, becauſe it 
did not ſtate that the defendant was to have been paid any 
thing for his labour, in which caſe the bargain would have 
been void . A promiſe to give a perſon a ſum of money 


if he married his daughter, was a contract whoſe validity 


was much queſtioned, on the idea of there not being a quid 
pro quo. An action of debt upon ſuch a promiſe was de- 
bated with ſome difference of opinion. In ſupport of it 
many inſtances of bargains were quoted by Priſot, which 
he thought bore ſome ſimilarity to the preſent, and were 
eſteemed good in law. Thus if A. ſold a horſe for 10). and 
had no horſe at the time, yet he might have an action of 
debt for the money, tho” there was in fact no quid pro quo; 
but becauſe if A. had a horſe the buyer might take it, the 
bargain was to be ſupported in law. Again, if one ſold his 
land for 100l. debt would lie for the money immediately, 
tho? the purchaſer could not have the land without the ce- 
remony of livery. Again, if a perſon was retained to be 
counſel for a certain ſum, he might have an aCtion for the 


| money, tho” the other might . ha ve had no advice 


* Ed. IV. 14. 3 Hen, VI. 36. | 
| | from 
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from him: to which Davers added, that if a man pro- 
miſed another a ſum of money, on condition of his carry- 
ing ſome corn belonging to W. B. and he carried it, debt 
would lie, tho? there was no quid pro quo n. Notwith- 
ſanding theſe inſtances in favour of the action, the inclina- 


tion of the court ſeems to have been againſt it ; but the 


cauſe was adjourned without a deciſion. 


BARGAINS about matrimony were very common, and 
many ſuch actions appear in the books from the reign of 


Edward III. down to the time of which we are now writ- 
ing. A diſtinction had been made, where the word marry 
or narriage was or was not uſed in the agreement * ; and 
the courts held, that the term marry or marriage. had the 


effect of making it wholly a ſpiritual matter, ſo that an 


action ought not to lie for it in the temporal courts ; but 
that otherwiſe an action would lie. We find no notice of 
ſuch diſtinQion now); but it was held yr /otam curiam, 
in the reign of Edward IV. that debt would not lie for 
marriage-money, becauſe the defendant had not quid pro 


quo, and it belonged to the ſpiritual court“. Yet a few 


years after, when this opinion was maintained by the 
maſter of the rolls, and by Choke, Littleton, and Townſbeng, 


the contrary was held by Rogers and Sulyard*., So difficult 
was it to adjuſt a point of law that had once been agitated. 


with different ſucceſs. 


* 


A CONTRACT could not be perfect without the agree- 
ment of both parties. Thus if a perſon cheapened wares 
in a market, and the tradeſman named the price, this was 
no bargain, ſo as to enable the buyer to take the goods, 


unleſs he paid the money, or a day of payment was fixed. 


If therefore ſuch a perſon had gone away without pay- 
ing, and had brouglit the money the next day, the ſeller 
would not have been obliged to accept it vb. When the 
bargain was compleated by agreement, the vendor was in- 
"47 Hen. VI. 8. * 29 Bd: IV. 4 


* Vid. ant. 65, «< *19 P&. IVs 3. 
7 14 Ed. IV. 6. ts Ed. IV. 32. b 18 Ed. IV. 22. 
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titled to the price in all events, wither baton to 


the thing ſold. Thus, as was before ſeen, though the 


right owner ſhould retake his property from a vendee, the 
vendor might ſtill have an action of debt for the price ©, 


Again, where a man ſeiſed of land in jure uxoris, ſold four 


hundred oaks for 20l. and half were taken during the life 
of the wife; ſhe died, and, the baron not being tenant by 
the courteſy, the heir entered, and the huſband brought an 


action of debt for the remaining half of the money (the 


former being paid in the wife's life, when the trees were 
removed); it was held a good action by the whole court; 


becauſe the contract was good at the time of the bargain, 


and being intire, it could not be ſevered; wherefore hav- 


ing taken part of the oaks when he might have had the 


whole, the negle& was his own folly: but it would have 
been otherwiſe,.if it had been agreed that he ſhould not 
cut them before ſuch a day, before which day the wife had 
died, for then he would not have had guid pro quo, In 
like manner it was held, that ſhould a horſe, after being 
ſold, die in the ſtable of the vendor betwegn the ſale and, 
the delivery, the vendor might have debt for the price 4 

It was at the pleaſure of the vendor to retain the horſe til 


he was paid the price; and yet he could not have an ac- 


tion of debt till the horſe was delivered; the property, how- 
ever, was in the buyer by the bargain; ſo that if the buyer 
tendered the price, and it was refuſed, he might take the 


horſe, or have detinue for it ©. 


Tux law allowed contracts to iaclude things not in eſſe. 
Thus a man might contract for the ſale of all profits and 


tithes to come of his land the next three or four years . 


Again, a perſon might purchaſe wood for ſo much money, 
if he approvedit when he ſaw it. In ſuch caſe, if he diſliked 
it, there was an Le of the bargain; if he agreed to it, 


© Vid. ant. 371, . 18 Ed. IV. 22. 
418 Ed. IV. 3. Al Hen, VI. 43. 


he 


} 
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he was bound 5. The contract of a ſervant, attorney, or 
factor, was held to bind the principal ſo as to make him 
liable for the price, though the thing ſold never came to his 
hands“. | 

Ir ſeemed to be thought, chat though a purchaſe of things 
for the uſe of a ſociety, if agreed to by them, would charge 
them with the price; yet if the purchaſe was for them, it 
would not bind them without an apparent agreement; it 
might however be queſtioned, whether the law would not 
interpret their uſe of the things purchaſed as an agreement ; 3 
and ſo it was afterwards determined i. 


1 18 Ed. IV. . M5 Ed u. 3 20 Hen, VI. 22, 
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Forcible Entry—Of Forger of Deeds Damages and 

 Coflis—Of Protection Jie Criminal Law—Larceny— 
Of Appeals —Of Provers—Of RY Clergy. 


HE adminiſtration of juſtice during theſe two reigns 
affords an object of enquiry equally intereſting and 
important with the law of private rights. The novelties. 
in this part of our juridical ſyſtem conſiſt principally in 


the perfection to which the ſcience of pleading had arrived, 
the introduction of ſuch new actions as had been given by 
ſome late ſtatutes, and ſome flight variation in the form of 


judicial proceedings. 


THroucHn the commons in the reign of 4 IV.2 were 
checked in their attempt to partake in the judicial autho- 


rity of the king and lords, and the letter of the reſolution 


then paſſed ſtood on record againſt them; yet ſuch a ſolemn 
declatation that their aſſent was neceſſary to all ſtatutes, 


joined to ſome reaſoning on the queſtion, at length led to 


the eſtabliſhment of this legiſlative right. The king and 
lords, however, went on making awards on petitions during 


the reign of Henry IV. and thoſe that followed; till at laſt 


it became too . that all theſe, as e inthat par- 


Vid. ant, 77. 


ticular 
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ticular inſtance, of the law, could no longer with propriety © AP. 220 
be called judgments or awards, but were to all intents and HRNRW VI. 
purpoſes legiſlative acts, and, as ſuch, ſhould be aſſented to EDW. IV. 
by the whole parliament. We ſhall preſently ſee the ſteps 
which led to eſtabliſh the practice conformably with this 
opinion. VVV : 
Tux criminal part of the original judicature in parlia- 
ment was exerciſed in numberleſs inſtances during this pe- 
riod, and frequently affiſted the reigning party in deſtroying 
their enemies, when the common tribunals (ſummary as 
even they were) could not, conſiſtently with a colour of 
legal formality, completely execute their vengeance. We 
have no intimation that the commons were at all deſirous 
of taking any part in theſe judgments. In a former reign , 
the lords temporal, with the king's aſſent, adjudged, that 
ſeveral lords, two knights, and others, who had been taken 
and beheaded as traitors and rebels, ſhould forfeit all their 
lands in fee which they hadſuch a day, with all their goods 
and chattels ; to which judgment all the lords preſent put 
their names. This could not be conſidered as a judg- 
ment ſecundum legem et conſuetudinem Angliæ; as it gave, 
contrary to the common law, a forfeiture of lands after the 
death of the parties, and that, too, where ſome of them 
were commoners. This could only operate as a legiſlative 
mm | STE | | 
Six John Mortimer having been committed to the 
Tower on ſuſpicion of high- treaſon, had eſcaped, and was 
in 2 Hen. VI. indicted for that eſcape: being again appre- 
hended, he was brought before parliament, and judgment 
was given againſt him upon the indictment. I his was a 
Judicial act of the legiſlative kind, if it may be ſo called, 
which it does not appear the commons had any ſhare in, 
nor did they make any proteſtation in ſupport of their pre- 
tenſion. . "Theſe are ſelected out of many caſes of the like 
kind during the period of which we are now writing. 
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TrnovcHn the houſe of commons had acquired. great 


weight in the conſtitution during theſe reigns, particularly 


under the houſe of Lancaſter, there is no mention of their 
having concerned themſelves in theſe parliamentary judg- 
ments of life and death. But at length a politic prince 
found it convenient to make uſe of them, to give colour to 
the proſecution of a great and obnoxious man; and by that 
meafure paved the way to fixing the commons in this le- 
giſlative right. This was in the proceedings againſt the 
duke of Clarence, i in the 17th year of Edward IV. What 
makes this more remarkable is, that it was at a time when 
the ſteward of England preſided, and the lords might ſeem 
to be no longer acting in their parliamentary character, but 
ſimply as a court. The king on this occaſion was in the houſe, 
and appeared in the light of a proſecutor; for he was the 
perſon, and the only one, who enforced the charge againſt 
the duke. Some evidence was produced : the houſe of 
lords were of opinion, that the evidence was ſufficient, and 


therefore proceeded to condemnation, the duke of Buck- 


ingham, for that timg high-ſteward, pronouncing the ſen- 


| tence ; but the execution was delayed. The charge againſt 


this unhappy prince was that of treaſon, with the overt 
acts of uſing incantations, and ſpreading reports of the 
king's illegitamacy; ; but his principal crime was aſperſing 
the judges and juries who had concurred in the condemna- 
tion of Burdet and Stacy, two of his friends. 

THe king reſolved to make this blow at his brother's 
life as ſure as poſſible ; thinking, perhaps, that the charge 
of treaſon was ſo flight as to need ſomething extra- 
ordinary to give effect to it; ; or becauſe the opinions of 
pebple had taken another turn upon this point of parliamen- 
tary juriſprudence: whatever was the motive, the king 
took the following meaſure; he directed the ſpeaker of the 


houſe of commons and the members to be called before 
the other houſe,” where a re-hearing of the whole matter 
Was had in their preſence, After this ſanction, it was 


thought 


* 
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thought the duke might be executed with ſafety ; 3 -wkinh 
was accordingly done ©, 
Wx do not find that any formal act was made to teſtify * 
the concurrence of the whole parliament in this judgment 
of attainder : however, this precedent of calling in the 
houſe of commons to aſſent to a proſecution and ſentence, 
muſt have had a great effe& towards encouraging them in 
maintaining this claim. The notions of what was law, 
and what was legiſlation, had become too well ſettled and 
_ diſtinguiſhed for it to be longer endured that the law ſhould 


be altered by any judgment leſs than a legiſlative act; ot 


that any tranſaQion ſhould have the force of an act, which 


was not aſſented to by the whole parliament. The com- 
mons, by repeated revolutions in the government, had now - 
riſen to ſuch importance, that they could be no longer over- 


looked. Theſe conſiderations had operated ſo far in the 
time of Richard III. that he ventured to make no judg- 
ment by the aſſent of the lords alone, either on petitionsin 
private matters, or in the proſecution of offenders; but, in 
both caſes, the aid of the parliament was only to be obtain- 
ed by a formal and complete act of the legiſlature. Theſe, 
from the particular occaſion of them, were called private 
acts, Several attainders, and ſeveral alterations in proper- 
ty, were made in the ſhort reign of that uſurper by theſe 
private bills ; and thisexample was followed in the ſucceed- 
ing reigns, Thus have we ſeen the original judicature of 
parliament, which at firſt reſided in the king and lords, 


participated by the commons, and at length become a mere - 


act of legiſlation: the remaining judicial authority which 


they ſtill retained, was that of a court of error, and of being 


their own judges in caſes of life and death. 


THE court of chancery grew into great conſideration in 


the reigns of Henry VI. and Edward IV. Indeed the ſta- 
/ute 15 Hen, VI. may be e as ant a new ſup- 


4 Parl. Hiſt, vol. | 1 373. 
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Jan to this court; which, by reſtraining a wanton and 
inconſiderate application of its authority, confirmed it in 
a due and regular adminiſtration of juſtice. That the le- 


| gillature ſhould at different times expreſs a jealouſy of this 


new judicature by ſubpœna, and impoſe checks upon the ex- 


_ erciſeof it, it is not to be wondered at: the idea upon which 


thiscourthad taken upon itſelf to decide according to prin- 
ciples of equity and general juſtice, was novel and adventu- 
rous. It was to afford relief to ſuitors, upon circumſtances 
of hardſhip, fraud, or truſt, where the king's courts allow- 
ed none. This was, in effect, an appeal from the ancient 
cuſtoms and ſtatutes of the realm to the conſcience and 
diſcretion of a ſingle perſon. It appeared like changing the 
rules of right; like renouncing the government of law, 
and preferring that of arbitrary will. Added to this, when 
it is conſidered that the chancellor preſided there alone, 
without the influence of common-law judges (except when 
he choſe to call in their advice) to controul the force of his 
own particular notions ; that he was a perſon unlearned, 

for the moſt part, in the common-law; and an eccleſiaſtic, 


| bred up, as was then uſual, in the ſtudy of the civil and 


canon law ; from theſe conſiderations it was extremely 
probable, that, in a courſe of time, a ſet. of rules and 
maxims of juſtice would gain ground in that court, differ- 
ing from, and derogatory to, the common-law, Theſe 


were natural apprehenſions, and in the event proved not to 


be wholly unfounded. | 1 


Nor only the education of the 105 who theta preſided, 
but the very intent and deſign of his juriſdiction naturally 
led to what was foreſeen, The canon and civil law fur- 
niſhed a ſyſtem of rules, and a courſe of proceeding, ex- 
tremely well adapted to the objects of inquiry in a court of 
equity. The large principles of univerſal juſtice taught 
by the Imperial law, were calculated for any ſet of people, 
and any ſtate of things. Theſe furniſhed grounds of rea- 


| ſoning to model, correct, and qualify the untoward conſe- 


quences 
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quences of our partial municipal cuſtoms ; while the ec- 


clefiaſtical juriſprudence ſupplied a method of proceeding, 
in the examination of witneſſes and of the party, peculiarly 
contrived to ſift the conſcience of a deſigning and fraudu- 
lent defendant. The chancery being, like other courts, at 
liberty to form its own method of proceeding, adopted that 
which beſt anſwered its deſign ; and accordingly, a pro- 
ceeding formed from the civil and canon law together, 
gradually became the practice of the court of chancery, 
without any interference or controul of the legiſlature. 
But the chancellor was not left at liberty intirely to eſtabliſh 
the rules of juſtice dictated by the civil lav. This was a 
matter of much more importance in its conſequences than 
the other. In this inſtance he was narrowly watched by 
the judges, who, in many caſes where their advice was 
called in, put ſome check on the liberal concluſions derived 
from thoſe plauſible topics, the fitneſs, and convenience, 


and the ſubſtantial juſtice of a cauſe, which were the prin- 
cipal grounds on which the chancellor uſed to reſt his equi- 


table deciſions. 1 | | 
IT is beyond a doubt, that this court had begun to ex- 
erciſe its judicial authority in the reigns of Richard II. 
Henry IV. and V. as appears from what has been be- 
fore mentioned. But we do not find in our books any 


report of caſes there determined till 37 Henry VI. except 


only on the ſubject of uſes; which, as has been before 
remarked, might give riſe to the opinion, that the firſt equi- 
table judicature was concerned in the ſupport of uſes. 
Leaving uſes to be conſidered hereafter, we ſhall now take 
a view of ſuch points as were reſolved in this court during 
the reign of Henry VI. and the ſubſequent one ; being the 
earlieſt notices we have, in the annals of our law, of the 
nature and progreſs of this new court of equity. 
Tux following caſe was before the chancellor in 37 
Hen. VI. A perſon bought up ſome debts owing to 


* Vid, ant. 188, 
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another, and gave him a bond to. the amount. He now 
preferred a bill in chancery to be relieved from the obliga- 
tion, alledging, that as chaſes in action were the ſubject- 
matter of the contract, and theſe were not transferable, 
he had in reality received no conſideration, and. ſhould 
therefore in conſcience be diſcharged from the obligation, 
The chancellor, having doubts, adjourned it into the ex- 
chequer-chamber, where it was agreed, with the concur- 
rence of all the judges of the king's bench and common- 


| Pleas, that the obligation ſhould be cancelled ; and if the 


defendant refuſed, that he ſhould be committed to the 


Fleet till he complied*. But when this matter was after- 


wards pleaded to the obligation ſued in the common-pleas, 
the plea was over-ruled, and the deed was conſidered as 
ſtill in force; it being conceived, that the only power the 
chancellor had of enforcing his decrees, was by infliting 
impriſonment on the contumacious party, who might ſtill 

oſecute his legal rights in a court of law, notwithſtand- 


ing they had been determined i in chancery to be uncon- 
ſcionable. 15 


A GRANT was made, by letters patent, of goods bete 
ed by a perſon attainted; the grantee brought his bill in 
chancery againſt the perſon who had then the poſſeſſion of 
them, for this reaſon, that as the king could not have an 
action at law for the goods of an outlaw, or one attainted, 
before they had been ſeized for the king's uſe, or found by 


matter of record, much leſs could the grantee maintain a 


common-law action without having had the poſſeſſion. 
Accordingly it was held, that the ſubpœna was his only 
remedy; and the defendant was ordered to exhibit an in- 
ventory of the things the next days on pain of being com 
mitted to the Fleett. 

Ix the reign of Edward IV, the following points were 
determined: A man was bound in an obligation to B. for 


£ 37 Hen, VI, 13. Bro, Conſci, Py 1 39 Hen. VI, 26, b. 


the 
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the uſe of C.z it was held, that in this caſe C. ſhould havea CHAP. Nn. 
ſubpena againſt the obligor*, One coparcener would not HENRY VL 


count according to the truth, and in the ſame manner as 
the other coparcener had done; and there it was held that a 
ſubpœna lay i. Where à perſon had made another the 
procurer of his benefice, and had faithfully promiſed him * 
that he would ſave him harmleſs from the conſequences of 


holding it ; when he afterwards reſigned i it, and was vexed 


on account of the part he had acted, it was agreed, that a 
ſubpæna lay for ſuch indetanification : and. it was there 
ſaid, If I promiſe to build you a houſe, and do not per- 
form my promiſe, you have your remedy by ſubpoena i. It 
was a doubt at this time, whether a ſubpœna would lie 
againſt an executor or heir; and it ſeems after much debate 


agreed, that it would not lie againſt the heir of the feoffee; 


but he might hold the land diſcharged of the uſe, and the 


ceſtui gue uſe was driven to ſeek redreſs in parliament n. 


Yet where a man had made a fraudulent gift of his goods to 
avoidhis creditors, and the perſon to whom they were given 
died, and they came to the hands of his wife; there, when 
a bill was filed againſt her, ſhe was compelled to anſwer 
it". And before that, the following caſe was decided: 
Worſley, a baron of the exchequer, and one Middleton, 
bought ſome wool of Sir H. Mych, for which they 


bound themſelves in ſeveral obligations. Middleton had 
all the profits of the merchandize. Sir H. died, and made 


his lady his executrix ; and by his will gave a longer day 
to Middleton. Upon this, Worſley brought his bill againſt 
the executrix, to diſcover what was owing, and to account; 
the hill was held good; and it was agreed that a bill 
might be brought to make a perſon diſcover his Err s 
will, and the F there Er | 


2's 0 Pol. II. 39. 
1 6 Ed. IV. 10. i m $ Ed. Iv. 6. 
* Promi tio per fidem. . | * 16Ed. IV. 9. b. 
18 Ed. IV. 4. b. Vid. are. 9 Ed. IV. 41. 
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A Man was ſurety for one who joined with others in 
a bond to ſave the ſurety harmleſs; afterwards the ſurety | 
paid the money, and ſued upon the indemnity bond: in 
the mean time, the firſt debtor brought his bill in chancery, 
and ſet forth, that before the bond was given to indemnify, 
he delivered certain goods to the ſurety, as a ſecurity for 
the ſame eventual burthen on him; and therefore he now 
prayed reſtitution of them, that he might not be doubly 
charged; and alſo heprayedan injunction: the latter prayer 


. was denied, upon the defendant in equity claiming a pro- 


Perty in the goods v. The cognifor in a ſtatute-merchant 
had paid the money, without a releaſe ; and the cogniſee, 


notwithſtanding this, ſued him at law : a bill being brought 
in chancery, it was a queſtion, whether he ſhould have re- 
lief. The chancellor had great doubt, and called in the 


aſſiſtance of the judges in the exchequer-chamber ; where, 
after much argument, the chancellor was convinced, that, 
in the inſtance of a ſtatute-merchant, which is a matter of 
record, as the party need not have paid the money without 
a releaſe, it would not be conſiſtent with the rules of law 
to relieve ; but as to obligations, which are matters in 
pairs, that quetlide was left open to conſideration s. 
Tus ſtyle of pleading in equity was of a more liberal 
caſt than that in the other courts. It was held, that 
a perſon ſhould not be prejudiced for miſ-pleading, nor 
want of form; but if he proved ſuch matter as ſerved to 
aid him in conſcience and equity, it was ſufficient. The 
authority of this court was, as they expreſſed it, ſecundum 
Poteſtatem ab ſolutam; while at common law they were 
ſaid to proceed ſecundum poteſtatem ordinatam”. 
Su cn were the advances made by the court of equity 
towards relieving ſuitors gainſt the rigour of the common 
law. Its juriſdiction did not comprehend a great extent; 


? 16 Ed. IV. g. 1 23 Ed. IV. 6. * 9 Ed. IV. 16, 
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and the exerciſe of it was feeble ny" dk The chan- CHAP. XXIL.. 
cellor ſeldom had a point of difficulty before him but he EF 


called in the advice of ſome of the judges, or adjourned it 
into the exchequer-chamber, where it was diſcuſſed and 


reſolvedaccording to the opinion of the ſages of the common 
law. This had the effe& of ſettling on the ſolid foun- 


dation of the law of the land this new juriſdiction, which 
all the while grew up under the guidance and encourage- 
ment of the courts of common law. Owing to this ſtate 
of pupillage in which the court of equity was kept by the 
courts of common law, and the unfavourable compariſon 
it ſuffered when oppoſed to the antient judicatures of the 
realm, it appeared rather as tolerated in certain inſtances, 


than acknowledged as a part of the e * | 


of the kingdom. 

Tux following fact is a fv inſtance of the imbeeitlity 
of this court. In the 22d year of Edward IV *. after a 
verdict, an injunction had been obtained, which hung up 


the cauſe for ſome time. Huſſey, chief-juſtice, aſked the 


counſel for the plaintiff, if they would pray judgment ac- 


cording to the verdict ; but they declared their apprehen- 


ſions about infringing the injunction. To this one of the 


judges ſaid, that tho'the injunction was againſt the printf, f 


yet his attorney might pray judgment with ſafety; and ſo 
vice verſa. Huſſey ſaid, that they had talked over the 


matter among themſelves, and they ſaw no miſchief which 
could enſue to the party, if he prayed judgment; for as 


to the penalty of the injunction, they were convinced 7t 
was not leviable by law ; and then there remained nothin 

but impriſonment : and as to that, the chief-juſtice ſaid, 

If the chancellor commits any one to the Fleet, apply 
© to. us for a habeas corpus, and upon the return of it we 
&« will diſcharge the party; and we will do every thing 
6 to  affiſt you.” It is true, one of the juſtices ſaid, he 


| | 23 Ed Iv. 37. 
Vor. m. YT oo | would 
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would go to the chancellor, and aſk him to diſſolve the in- 


junction: but this probably was ſuggeſted out of tender- 
neſs to the chancellor's ſituation ; for they agreed in de- 
claring, that they would give judgnient if the party would 
pray it, notwithſtanding the chancellor continued the in- 
junction; but they ſaid, they would not give damages for 
the loſs occaſioned by the proceedings in chancery. 

Ir ſeems that the chancellor, beſides the aſſiſtance of 
the maſters in chancery, who properly compoſed hĩs council, 
and were his ordinary aſſiſtants to ſit with him, and 
gave their opinion when aſked, uſed alſo to aſſociate 
to him ſometimes peers and biſhops, but more com- 
monly ſome of the judges. In conſequence of this, the 
decrees ran, Per curiam cancellariæ, et omnes juſtitiarios: 
ſometimes, Per decretum cancellarii ex afſenſu omnium 
Juſtitiariorum, et aliorum de concilio regis præ ſentium. 
Again, Ideo confideratum eſt per curiam de aſſenſu | Fohannis 
Forteſcue, capitalis juſtitiarii domini regis ad placita tenenda, 
et diver ſorum aliorum juſtitiariorum et ſervientium ad legem 
in curid preſentium. Thus the form varied as often as 
the perſon or perſons by whoſe aſſent the judgment or de- 
cree was made t. From this we ſee, that the chancery ſtill _ 
preſerved ſome traces of its conſtitution in the time of 
Edward III.“ when references uſed to be made to the chan- 
cellor, treaſurer, and others of the king*s council in chancery. 
This was the ſtate in which the authority of the court of 
equity in chancery ſtood at this period. 


Tux new juriſdiftion in the court of king s bench had 


aſſumed a novel appearance. We have ſeen in the reign of 


Edward III. that a practice had obtained of commencing 
actions by bill in either of the three courts in Weſtminſter- 


hall; but nothing has yet been ſaid on the nature of that 
3 proceeding ; the books preſerving a ſilence therein, till the 
reign of Henry VI. when there happened ſome caſes which 


x Vid, ant, 93s 


* Vid. ant, vol. II. 409. 
N new 
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ſhew that ſuch bills in the king's bench uſed to charge the 
defendant as in cuſtodid mareſchalli, intimating that cir- 
cumſtance to be the foundation for the proceeding. It 
ſeems, that the perſons in the cuſtody of the marſhal of 
that court might be declared againſt by bill for any cauſe 
of perſonal action, notwithſtanding the prohibition of 
Magna Charta, which was conſtrued not to extend to this 
privilege claimed againſt priſoners. The court, however, 


guarded this cuſtom, which it had ſuffered to obtain, by a 


ſtrict adherence to the notion of law on which it originated; 
they required that the perſon ſhould be an actual priſoner 
of the court. Thus in 7th of Hen. VI. where a man 
was out on bail, it was held: u, that a bill could not be filed 
' againſt him as in cuſtody. It was moreover required that 
there ſhould be ſome proof on record of the defendant being 
in cuſtody * ; for otherwiſe it was ſaid, it lay at | is option 
whether he would plead to the bill, 

| Many devices were contrived to effectuate this requiſite 
of cuſtody; one of which ſeems? to have. been the exhi- 


biting of articles of the peace ; ſo ſtrenuouſly did they 


endeavour to preſerve the proper character of this tribunal 


as a criminal court. However, in 31 Hen. VI. they ſeem 


to have relaxed a little on this point. It was then held, that 
if it appeared that a perſon was out on bail, this of itſelf 


was ſufficient ground to the court to pes againſt him - 


as in cuſtody, whether the caufe of his commitment ap- 
peared or not. Thus the ground of the court's juriſdic- 
tion became a fiction, and the king's bench began to enter- 
tain ſuits againſt perſons, who were only ſuppoſed to be in 
cuſtody, provided there were ſome flight grounds to war- 
rant the ſuppoſition. It was ſufficient therefore to file a 
bill with pledges to proſecute, and then by a copy of 
that bill, or by /atitat “, to arreſt the defendant, who gave 


bail to appear; and then, tho” out of cuſtody on bail, he 


ol 


u - Hen, VI. 42. abſconding from proceſs is expreſſed 
* Ibid. 44. in Bracton by the verb /atitare. Vid. 
Y Ibid, ant, vol. I. | 


* It may be 5 that the 
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ſtill vas deemed liable to pleadtoa declaration filed againſthim 
in any action; and this became the ſettled practice towards 
the latter end of the period of which we are now writing. 
WHEN the proceeding in this court by bill was rendered 
ſo eaſy, it may be ſuppoſed that ſuits of every kind were 
brought here inthat way very frequently, and that the civil 
buſineſs of the court began conſiderably to increafe. *I'he 
number of actions upon the cafe (which too could be 
brought by original here) increaſed the ſubjects of judicial 
cogniſance in this court to a nearer proportion with thoſe 
of the common-pleas, than it had ever before exhibited. 


Tux declaring againſt perſons in cuſtodid mareſchalli i is a 
ſingular phenomenon in the hiftory of practice in the court 
of king's bench ; and it became more extraordinary when 
extended, as we ſee here, to all perſons, without any 
regard to the actual cuſtody of the marſhal. It has been 
intimated in a former part of this work, that the juriſ- 
diction of the ſteward and marſhal was communicated to 
the court of king's bench, and particularly diſcovered it- 
ſelf in this proceeding by bill =. The reader may be better 
able to judge after he has weighed the following conſidera- 
tions, whether this is a probable conjecture to account for 
the novel proceeding of which we have juſt been ſpeaking. 
Itx has been before related, on the authority of Fleta, 

that the ſteward determined the king's own cauſes without 
ſuit; that he had cognĩſance of all actions againſt the king's 

peace within the verge, ubicung ; tunc rex fuerit in Anglia; 
that ſuch actions were to be brought recenter. In another 
place he tells us, that the ſteward had cogniſance of all 
treſpaſſes and perſonal actions per inventionem plegiorum de 
Froſequendo, without allowing any eſſoin; that upon pledges 
being found and enrolled, the marſhal was commanded to | 

attach the party, if he was within the verge ; that this 
court removed with the king, and by its preſence ſuſpended 
all commillions. of eyre, aſſiſe, gaol- delivery, and others 


= Vid. ant, vol, 1, 250, 
within 
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withiri the fame county, the buſineſs of which courts was Ce NT 
ſummoned before the ſteward ; that he diſpatched them ypyry vr. 
fr; then proceeded to the treſpaſſes within the verge, and EDW. IV. 
to debts and contracts, where perſons had bound themſelves 
to the diftreſs of the ſteward and marſhal*. Such are the 
principal features of the ſteward's court, according to the 
practice in the reign of Edward I. To this may be 
added what is mentioned by Britton, that the ſteward was 
allowed that ſingular privilege, which none but himſelf and 
the juſtices of Ireland and Cheſter had, of delegating his 
judicial authority without a ſpecial permiſſion from the 
king d. 1 = | | | 
Ir is not unlikely that the ſteward uſed to avail himſelf 
of this power to delegate, and it is natural that the judges 
of the king's bench ſhould be the perſons whom he dele- 
gated, they being, like him, obliged to attend ubicung; 
rex tunc fuerit in Anglia, This is rendered more proba- 
ble by the ſimilarity of juriſdiction which we ſee in after- 
times exerciſed by the judges of the king's bench. We 
ſee the king's bench by its preſence ſuſpend all courts 
within the ſame county; we find that it had marſhals who 
travelled with it thro? the ſeveral counties; and that in a 
ſtatute of Edward III. theſe marſhals are coupled in a re- 
markable manner with the marſhal within the verge e. 
When, therefore, we find alſo a proceeding in this court 
per inventionem plegicrum; when a perſon, merely becauſe 
he was ſuppoſed to be in cuſtodi4 mareſchalli, might be pro- 
ceeded againſt for debts and contracts; where can we look 
for theoriginof ſuch innovations, but tothe model preſerved 
in the ancient hiſtory of the ſteward's court ?. 

Tux judges of the king's bench, when once in the habit 
of exerciſing this juriſdiction within the verge, may eaſily 
be ſuppoſed, in the uſual courſe of judicial increaſe, am- 
Pliare juriſdictionem, to extend this new proceeding to all 


1 Vid. ant, vol. II. 247 to 250. © Vid, ant. vol, II. 421, 422, 
v Britt. 10-<dit. Kelh, 1 | - 
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petTons, whether within the verge or. not. While the 
king's bench was moulding this borrowed piece of judica- 
ture ſo as to aggrandize its authority, the antient court of 


the ſteward and marſhal, under the preſidency of leſs active 


managers, ſunk into diſcredit. It was, at various times, 
expreſsly reſtricted by parliamentary regulations 4 to its 
original boundary of the verge; and the ſteward never revi- 
ving thoſe branches of his ſupreme juriſdiction Which had 
been ſo often delegated, the court became of no more 


conſideration than others that are i to a nn local 
juriſdiction ©. 


NexrT to the juriſdiction of cnn the ohiefie which 
preſent themſelves are the various actions now in uſe. 
But theſe being the ſame as were ſo fully examined in the 
reign of Edward III. it will be unneceſſary to add any 
thing to the account there given, except by an obſer- 
vation on the action of ejedione firme, and a ſhort view of 
the deciſions that were made reſpecting the nature and pro- 
perties of actions on the caſe. Some opinions began to 
prevail reſpecting the effect of the writ of ejectione firmæ, 
which led the way to an important change in real remedies. 
In the reign of Edward III. and again in that of Richard II. 
we find it expreſsly laid down, that an ej ectione firme was, 


in its nature, only an action of treſpaſs; and that the plain- 


tiff therein could no more recover his term unexpired, 
than he could in treſpaſs recover damages for a treſ paſs not 
committed; and that the only remedy for the term was in 
covenant againſt the leſſor ?. This was the opinion of the 


whole court. But 1 in the reign of Edward IV. it ſeems to 


à Vid. ant. vol, II. 420. 23g. without a very ſubſtantial ak that 

However, the marſhalſea-court, the king's bench originally ſent their 
ſituated near the priſon of the mar- priſoners into another county for eon- 
ſhal of the king's bench, may be finement ; and the neighbourhood of 
regarded, as retaining ſo far ſome the antient court of the ſteward and 
mark of the antient ſtock from marſhal ſeems to point out that rea- 
whence the latter flouriſhing branch ſon with ſome ſhew of probability. 
of judicature has ſprung, It was not 4 Fitz, Eject. 2. 
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have been held differently; for there it is ſaid, in argument, 
that in ejedione firme the plaintiff ſhall recover what re- 


mains unexpired. of his term, as alſo damages for the time. | 
it was with held from him. This was only a dictum; 
but we ſhall ſee, that in the reign of Henry VII. it was 


ſolemnly ſo determined. In conſequence of that deciſion 
the action of ejefione firme became more frequently uſed, 
as a ſubſtitute to the many real writs for recovering poſ- 
ſeſſion and trying titles to land. 

Tux action moſt favoured was that of treſpaſs upon 1 the 
caſe, which, during theſe two reigns, expanded itſelf in a 


manner that made it applicable to numberleſs caſes for . 


which the common law had not before provided any remedy. 


In addition to thoſe we have already ſeen, we now find it 


brought againſt an eſcheator for a falſe return of an office: 


againſt a man whoſe dog bit the plaintiff's ſheep, the de. 


fendant knowing the dog was uſed ſo to do*: againſt a 


clerk for not entering a niſi prius record as he aſſumed to 
do!: for ſuing a writ againſt the plaintiff without conſent 
of the principal u: for arreſting the plaintiff while he was 
coming to anſwer in a cauſe depending againſt him : againſt 
an under-ſheriff for embezzling a writ": for beating the 
plaintiff's ſervant®: for erecting a mill near an ancient 
one, at which the tenants were uſed to grind their corn: 
- againſt an abbot who ought to find a chaplain to do divine 


ſervice at a manor chapel, but neglected ſo to do 4: againſt 


a gaoler for the eſcape of a perſon in cuſtody ad computan- 


dum: for calling the plaintiff and claiming him as the 


defendant's villain * : for diſturbing the plaintiff* ſteward 
in holding a leet *: againſt an innkeeper for not lodging 
the plaintiff'®: u; againſt a victualler for not Providing victuals 


n P 22 Hen. VI. 14. 

19 Hen, VI. 60. 4 22 Hen, VI. 46. 
* 26 Hen; VI. 7, 3 Ed. 1 
1 34 Hen. VI, 4. | *' 1s Ed. IV. 28. 

= 5 Hen. . . 38 Hen. VI. 16. 

= 19 Hen. VI. 29. | v» 39 Hen, VI. 78. 


* 21 Hen, VI. 8. 
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for the plaintiff *: for forging a bond and putting it in ſuit”: 


for diſturbing one in an office, ſo as to prevent his getting 


poſſeſſion, and bringing an aſſiſe : for injury done to goods 


by the perſon to whom the plaintiff's bailee bailed them: 
for the death of a horſe bailed to the defendant to be ſafely 
kept® : for ſuperſeding an action by falſe privilege d: for 
riding a horſe ſo as to diſable him for ſeveral days ©: for 
notmaking a purchaſefor the plaintiff, which the defendant 
undertook to make*: for not performing a promiſe or un- 
dertaking*®. - 
Tux diſcuſſion which aroſe on theſe new actions upon 
the caſe, as well as on others which have been before- 


mentioned, is well worthy the attention of the reader, as 


we therein ſee the principles which led to the K ene 
of this liberal and comprehenſive action. 

Tux action againſt the eſcheator was founded on the 
ſame principle as the many we have already mentioned 
againſt ſheriffs for falſe returns. Sheriffs and eſcheators, 
tho? officers of record, were not juſtices of record, even 
when in the employment of taking inquiſitions; for if ſo, 
it was held no action could lie f. It ſeems not to have been 
a ſettled point that an action would lie againſt an innkeeper, 
or a victualler. It is laid down by Moile, that it would; 
but by Priſet, that it would not; in which Danby ſeems to 


concur s: and it was afterwards held by all the juſtices, 


that an action would not lie againſt an innkeeper if he 
refuſed a lodging; but the remedy was to complain to the 
ruler of the vill, who would give proper directions in the 
matter d; which agrees with what Priſot had before ſug- 
geſted, who referred 1 it to the conſtables of the uw to give 


directions. 


* 39 Hen. vi. . 211 Hen, VI. 18. 
7 5 Ed. 2 © Paſlim, | 

* 6Ed. IV. 9 * 9 Hen. VI. 60. 

1 12 Ed, iv. 1 * 39 Hen. VI. 18. 


b 24 Ed. IV. 22. * Ed Wa” 
© 21Ed, IV. 59. „„ 
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Tux old queſtions upon the diſtin properties of treſ- CHAP. xxi. 
paſs, treſpaſs upon the caſe, and nuiſance, ſtill continued HENR 1 23 


unſettled i. Some diſtinctions were made, which ſeem to fur- 
niſh a principle by which the ſeparate office of theſe actions 
might be known, If a road was ſtraitened or embanked, 
an action upon the caſe lay; if it was entirely ſtopped, an 


aſſiſe of nuiſance, ſays Moile ; to which Priſet affented, pro- 


vided it was ſtopped by the tenant of the ſoil; for if it was 
by a ſtranger, he held it ſhould be an action on the caſe k. If 
a man lent a horſe to ride ten miles, and he was rode twenty, 
it was the opinion of Choke, that treſpaſs was the proper 
action; but Brian held it was treſpaſs on the caſe only; 
and he put a diſtinction between ſuch miſ-feaſances and 


thoſe committed when the perſon acted under authority of 


law; as where a diſtreſs was uſed, or a man would not go 
out of a tavern at a ſeaſonable hour, for theſe were treſ- 
paſſes l. Accordingly it was on another occaſion laid down, 
that if a bailiff cut trees without cauſe, or killed ſheep, 
or if a butler broke open his maſter's hamper, and the 
like, treſpaſs would notlie, becauſe they had a lawful poſ- 
ſeſſion, but the remedy was by action on the caſe®; and 
the above diſtinction between a licence in deed and a li- 
cence in law was confirmed; the one being allowed to 
be the ſubje& of an and the other of treſpaſs on the 
caſe. 

Ons of the old remedies trenched upon by the new 
action upon the caſe, was deceit; and, in like manner, it 
often became a queſtion when the old writ of deceit was 
the proper remedy, and when an action upon the caſe. 
Wherea perſon made a promiſe to do any thing, and broke 
that promiſe, there treſpaſs on the caſe lay; but if he per- 


formed it in words, and by ſome falſe dealing rendered 


the performance of no effect, there deceit lay; as if a man 


i vid. ant. 27. w i Ed. IV. 27. 
* 33 Hen. VI. 26. 2 21 Ed. IV. 56. 
1 12 Ed. IV. 8. 1 
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who had ** to infeoff . firſt charged the 
land and then made the feoffment, or firſt infeoffed a 
ſtranger, and then entered and made the feoffment he had 


promiſed to make, this was a proper ſubject for the old 


writ of deceit o. 0 


THis brings 1 usto ions upon the caſe for he EY | 
ance of promiſes, which had been ſo repeatedly canvaſled 
in the reign of Henry IV. All the topics then agitated 
were again brought forward during the period of which. 
we are now writing; but the courts ſhewed great inclina- 
tion to over- rule the ſcrupulous objections which were 
thrown in the way of this action. Im the 3 Hen. VI. the 


diſtinction that had been made between a non- performance 


and a negligence or malfeaſance, was denied. An action 
on the caſe was brought againſt a mill- maker for not mak - 
ing a mill by a certain day, as he had undertaken. It was 
objected, upon the principle of the determinations in the 
time of Henry IV. that if the mill had been made ill, the 


covenant would have been turned into a tort, and treſpaſs 


on the caſe would lie for the miſ-feaſance ; but here was a 5 
non · feaſance, which ſounded merely in covenant. To 


this Babington anſwered, that if one made a covenant to 


cover a houſe by a certain day, and, he neglecting to do it, 
the rain came in and damaged the houſe, the owner might 
have an action of treſpaſs on the caſe for the damage: the 


ſame ſaid Cockain, if a man neglected to make a ditch, ac- 


cording to his covenant, and my corn was thereby damaged: 

the ſame ſaid Strainge, if my covenant-ſervant neglected 
to do what I ordered him. After this manner of arguing, 
it was obſerved by one who was inclined againſt the ation, 


that if this was allowed, every covenant that was broken 


might be made the ſubje& of an action upon the caſe?. 
NoTwiTHSTANDING theſe decided opinions, we find 
a few years after, ſimilar topics were urged againſt theſe 


* 20 Hen, VI. 344 ? Vid, ant. 244. 3 Hen, VI. 36, 


actions 
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aftions upon promiſes. It was ſaid, that where a man 
was retained to purchaſe a manor for me, and he did not SAY... 


do it, I could have no action againſt him, unleſs it was 
by deed, and then I might have covenant ; but if he aſſiſt- 


ed another in making the purchaſe, this was a deceit upon 
me, and I might have an action on the caſe; and this 
diſtinction was recogniſed by moſt of the court *, | 


AN action was brought againſt a man who had under- 
taken to procure certain perſons to give releaſes, which 
undertaking he did not perform: an action on the caſe 
being brought, the ſame arguments were uſed againſt it as 

againſt the former. This being, they ſaid, merely a non- 
fea ſance, the remedy muſt be in covenant. But this was 
explicitly denied by Juyn the chief-juſtice, and Paſton ; 
and they ſtated the common caſes of a carpenter, a ſurgeon, 
and the like; who, if they undertook, and did nothing to- 


wards the performance of that undertaking, ſhould be lia- 


ble in an action on the caſe, and the party ſhould not be 
driven to an action of covenant *. When an action on 
the caſe was brought againſt a man for not delivering wine 
according to his undertaking, the ſame arguments were 
again urged againſt the form of the action, and the ſame 
anſwers given*: as the parties in that caſe came to an 


agreement, they” was no Judicial determination of the 
point. 


HowEvVER,.it fufciently appears; from W had been 
thrown out, that the opinions upon this queſtion were now 


ſomewhat changed; and the beſt lawyers began to think, 


that an action upon the caſe was a proper remedy to recover 


damages for non-per formance of an agreement, as well as 
for any mi/- -feaſance in the performance of it. Accord- 
ingly we find it laid down by Newton, in 22 Hen. VI =. 
that if land was ſold, the vendor might have debt for the 


© 11 Hen. VI. 18. 5 21 Hen, VI. 55. | 
* 14 Hen, VI. 18, | 22 Hen, VI. 44. 


ED W. IV. 


S IT 0 one, or" 
2 n 


— * — — * ET 
PT no mt CY 8 — 
* ry n 3 K n 8 N 
1. ̃ͤ—⁰“l! —  —  _——— —_—_— 


e — 
* — = — * be 2 —— — © — 
c ER": 1 Deer at Yr 4 — 
N Ar 45 D r . 
n * OS A wt een _— — — — 8 
* 1 * n _ Er pu * : 


— 
, % N 0 


HISTORY OF THE 


2 money, wid the vendee might have an action upon the 
caſe, if be was not infeoffed of the land; which paſſed 


without any contradiction. We have every reaſon to ſup- 
poſe, that the promiſe meant in the reports of this period 
was an actual undertaking which could be proved, and 

not ſuch an implied promife as was in after- times pronoun- 
ced to ariſe in point of law in caſes where a duty was pre- 
viouſly due. It was alſo generally agreed, that a conſidera- 
tion for fuch promiſe ſhould be ſtated in the declaration, as 
un would otherwiſe be a nudum padtum, to which the law 
would never give effect. 

Tux action upon the cafe ſometimes applied, amongſt 
others, to inſtances where the old remedy was by detinue. 
The wager of law, which was allowed in that old writ, 
made it very deſirable to ſubſtitute the action upon the cafe 
in its room. An action of detinue had been brought for a 


borſe which the plaintiff had bailed to the defendant, and 


which had died through his negligence. The defendant 
having waged his law, and fo got rid of that action, the 
plaintiff brought another grounded upon his caſe ; but the 
law-wager being pleaded; that was argued to be a ſufficient 
bar, as the plaintiff would, in this action, recover in da- 
mages the value of the horſe ; whereas by the judgment in 
the writ of detinue, he was Nu to claim the horſe it- 
ſelf, and ſo he ought not to recover the damages to the 
value of the horſe in the preſent action. Again, where an 
action on the caſe was brought, for that whereas the plain- 
tiff had bailed certain goods to A. to keep, A. bailed them 
to the defendant for the plaintiff's uſe, but he had uſed and 
ſpoiled them; Brian thought the action would not lie, be- 
cauſe the defendant was a ſtranger to the firſt bailment ; 
but all the other juſtices were of a contrary opinion *. 
Tuus was the action upon the caſe by degrees adapted 
almoſt to all purpoſes; ſometimes as a remedy where the 


x 12 Ed. IV, 15, 
| | | common 
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N <a * furniſhed none, and ſowetimes in the 
place of the old eſtabliſhed actions, which were found leſs 
adequate than this to obtain the ends of juſtice. It was 
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the uſual mode of redreſs in moſt inſtances of malfeaſance 


or negligence, whether of private perſons or of thoſe in 
office; and the party thereby received a recompence in 
a for the wrong ſuſtained. Numerous are the 
inſtances in which this action had already been applied; 
the reports of which have come down to us. Theſe afford- 
ed a ground work to extend it by a reaſonable analogy to 
all the conſequences which have ſince been built upon it: 
ſo that the ſpecific writs before in uſe, as the writ of de- 


ceit, of conſpiracy, of detinue, and others, began gradually 


to go out of practice; and actions upon the caſe, of a libe- 


ral conception, were framed in the nature of thoſe remedies. 


It only remained to give efficacy to the actions of aſſumgſit, 
as a ſubſtitute for the action of debt; and then the me- 

thod of legal redreſs in regard to 3 injuries will 
have ſuffered a complete revolution. During this period, 
the ſteps above recounted were made towards effecting Ws 
change. 

Ir will be proper to take notice of two actions which 
had lately made their appearance, . and were founded upon 
Natutes paſſed in the preceding reigns: theſe are the 
actions of forcible entry, and of forger of falſe deeds. - 

Tux “ ſtatute of Henry VI. had given aſſiſe or writ of 
treſpaſs to recover treble damages for a violent poſſeſſion of 
lands or tenements; but the action moſt in vogue being 


treſpaſs, an aſſiſe was not fo frequently brought. It was 
therefore in an action of treſpaſs for a forcible- entry that 


Action of forct« 
ble entry. 


| theſe ſtatutes were enforced, if it was meant to proceed 


Civilly; if criminally, there might be a preſentment, or 


one juſtice might proceed in a —— way, as directed 
by one of thoſe ſtatutes. 


THESE ſtatutes, being for the ſuppre on of force and 
violence, ſeemed to require a more rigorous conſtruction 


Vid. ant. 289. 
than 
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than the judges had put on them. | Thus it was held by 
them, that the iſſue in this action ſhould be on the title, 
and never on the force; and if the title was found againſt 


the defendant, he would, it is true, be eo facto convict of 
the force; but if the title was found for him, the force 
would not be at all conſidered -. 2. The force, however, 


might be puniſhed in an indictment afterwards, notwith- 


ſtanding the title was with the defendant. On che other 


hand, if poſſeſſion was reſtored to a diſſeiſor by virtue of 


the ſtatute, becauſe he had been three years in peaceable 
poſſeſſion, yet the diſſeiſee might re-enter peaceably, or 


have an aſſiſe . It was held, that forcible entry would 


lie of a rent as well as of land; for a man might be diſ- 
ſeiſed of a rent, and might have a writ of entry ſur diſſeiſinb. 
Proceſs of outlawry lay for a forcible entry, as was natural 
in an action of treſpaſs. The ſtatute only gave treble 


damages; but it was the opinion of the ei that treble 
coſts ſhould likewiſe be recovered. ; 
Tux action of forger of falſe deeds was a civil lady 


for recovery of damages for the injury ſuſtained by {the 


party intereſted in the effect of ſuch fiftitious deeds. This 
remedy was founded on ſtat. 1 Hen, V. c. 3.* and the 


conſtruction put on it was as follows. 


Ir was a good plea to this action to ſay, that the plaintiff 
had nothing in the tenements at the time the deed was 
forged and publiſhed 7. The degree of intereſt was, there- 


fore, an object to be conſidered in this action. It was 


doubted at one time, whether a remainder-man had a 


ſufficient eſtate to intitle him, under the ſtatute, to bring 


an action for forging a deed that affected his intereſt. . On 
one hand it was contended, that he had poſſeſſion of the 
remainder, tho' not of the demeſne ; and it was ſaid, that 


* 22 Hen, VI. 37. 5 
| © Vid, ant. 262. 
* 22 Hen, VI. 23, 20 Hen. VI. 11. * a1 Hen. VI. 31. 


© 37 Hen. VI. 23 
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where an eſtate was made for life, the remainder over, the 
deed belonged to the tenant for life during his life; and yet if 
a ſtranger got poſſeſſion of it, the remainder-man might have 
an action for it, and the tenant for life might have another 
actions. An heir had been allowed to maintain this action 
againſt a perſon. who had forged a releaſe during his father's 
life b. But this latter opinion (at leaſt where the publication 
was not till after the father's death) was afterwards denied by 


ring the father's life, and the action was both for forging 
and publiſhing: and yet it was held by Choke, Littleton, 
and Needham, that if the forgery was committed while a 


the publication was made, the diſſeiſee might have an 
action, becauſe he had right during the diſſeſin; and Lit- 
tleton held, that where the forgery and publication were 
during the time the diſſeiſor was in poſſeſſion, both might 
have an action, becauſe one had the right, and the other 
the poſſeſſion. In the caſe of a tenant for life, with remain- 
der over in fee, Littleton held, as was before laid down, 
that both the tenant and remainder-man might have an 
action l. The deed, to be a ſubject of this action, muſt 
be both publiſhed and forged; but if the action was brought 
againſt two, it was ſufficient if the forgery was proved 
upon one, and the publication on the other, for the plaintiff 
would then be intitled to recover: e. 

From actions the tranſition is 8 to proceedings 
therein, and the nature of pleading. The latter is a 
branch of the law which was cultivated with great attention 
during this period, and deſerves a very particular conſide- 
ration: we ſhall, therefore, reſerve what we have to ſay on 
that ſubject to a chapter by itſelf, and at preſent go on to 


ſpeak of ſome other points which relate to proceedings in 


| actions. The firſt of theſe will be the adjudication of da- 


s 33 Hen. VI. 22. 11 Ed. . 24. 
„7 Hen. VI. 34. 2 Hen. VL 11. 14 Ed. IV. 2. 


mages 


Brian, Littleton, and Chote; for the heir had no right du- 


diſſeiſor was in poſſeſſion, and after the diſſeiſſee had entered 
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all noticed. 

DamMAGEs and coſts wig either be aſſeſſed by the Jury” 
in a groſs ſuml, or ſeparated, ſo much for damages, and ſo 
much for coſts. It ſhould ſeem, the court exerciſed a diſ- 
cretionary power to abridge or increaſe damages and coſts ; 
but this was with ſome diſtinion. Thus, after a writ of 
enquiry, they might either increaſe or abridge both the da- 


mages and coſts as they pleaſed, becauſe this was only an 


inqueſt of office to inform the court, who might have 
aſſeſſed the damages without an inqueſt. But where an in- 
queſt paſſed on an iſſue joined between the parties, there, 
tho' the court might increaſe the eoſts, they could 


neither increaſe nor diminiſh the damages; becauſe there the 
party might have an attaint if he was diſſatisfied, which 


could not be in cafe of a. writ of enquiry. However, 
even in ſuch caſe, if the damages were exceſſive, the coutt 
would Wnsäämes ſuſpend the judgment till the plaintiff 


releaſed ſo much of the damages as would reduce vs to 2 


reaſonable ſum u. 


Ir had, indeed, on a former occaſion been held, that 
where the principal demand was certain, the court might, 


after a verdict upon an iſſue, increaſe the damages as well 


as the coſts. This was in an action of debt, and the jur 

Having found a groſs ſum for the damages and coſl:, the 
plaintiff prayed that the damages might be ſevered from the 
coſts, in order that the latter might be increaſed ; which the 
court declined, upon the idea that they, in this caſe, had 


an authority over both". Again, in treſpaſs, where the 


jury had found greater damages than were laid in the de- 
claration, the court took upon them to abridge the damages 
down to the ſum in the declaration . Whatever doubt 
there might be reſpecting damages or coſts after a ver- 
dict, there ſeems none concerning either after a writ of 


U 18 Ed. IV. 23. 2) " 10 Hen, VI. 24. 
= 19 Hen, VI. 10, o'- Hen, VI. 7. 


enquiry, 
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enquiry, or upon confeſſion, and the like. We find upon 
a plea of tout tems priſt, and judgment of fit inde quietus, 
Fc. that the plaintiff uſed to be admitted to make an aver- 

ment pro damnis ſuis occaſione detentionis, and to pray that 
ſuch damages might be allowed him v. What is ſtill more 


ſtriking, there are inſtances of ſuch averments againſt the 


ſheriff for not returning greater iſſues upon jurors; and on 
theſe averments it is to be ſuppoſed the court uſed to award 
damages according to their diſcretion 9. 

Mov cn confuſion ſeems to have ariſen from the mixing of 
damages and coſts together, which was done not only in 


the verdicts of jurors, but alſo in the award of the court. 


When they were confounded in the verdict, it was not un- 
common for the plaintiff to pray they might be ſevered; it 
being his object to ſee that the coſts were not taken into the 


amount of the damages, as that might create difficulty, 


ſhould an attaint be afterwards brought. The entry of coſts, 
when increaſed by the court, was always ſtated to be at 
the prayer of the plaintiff: Ideo conſideratum eft, gqudd recu- 
peret verſus A. prædictum debitum ſuum prædictum, et damna 
ſua prædicta ad 40 ſbill. per juratores prædict. in firms præ- 
dictã aſſeſſos, nec non 40 ſbill. eidem B. AD rEQUISITIO- 


NEM ſuam pro miſis et cuſtagiis prædictis per curiam fiic 


DE INCREMENT o adjudicatis, que quidem DAMN A in toto ſe 


attingunt dd, Cc. The court had awarded increaſed coſts 
to a plaintiff, for the delay he had ſuffered by being hung 


up by injunction *; but in the following year the like coſts 
were refuſed”, 

THE mode of trial by law-wager Was Gil open to much 
diſcuſſion. The principal actions in which law-wager was 
uſed, were debt and detinue; it was alſo allowed in ac- 
compt, in ſome inſtances. A ſtatute had been made in the 
time of Henry IV. to prevent defendants being precluded 


» Raſt, 158, © Raſt, 172. 
4 8 Hen. VI, 12. e 
18 Ed. IV. 23. | » 22 Ed. IV. 37, 
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. Ün'j ené ING d . inn org rnrnnr rn ds ts 
b — — — — — * 1 -7 
— — i 2 


+ 
HUE 


* — 
= — 8 — 
= — 2 W * — Pee cs > 
— — : 2 2 2 
— 1 * 
— 4 my, — — 
— 1 0 an, 
— 44 8 Y 
= I me 


HISTORY OF THE 


CHAP..XXII. from waging their law, by the ſuggeſtions of plaintiffs, that 


HENRY VI, 
EDW. IV, 


the debt aroſe upon the ſettlement of an account *. That 
ſtatute gave the judges an authority to examine the plain 
tiff's attorney, and other perſons, and to allow or refuſe, 
according to their diſcretions, the wager of law to the de- 
fendant. The rule by which the judges choſe to govern 


their diſcretion was the preamble of the act, which ſeems 
to admit, that againſt an accompt ſettled before perſons not 


properly and legally auditors, a defendant might wage his 
law. We find in the reports of this period many inſtances 


of the plaintiff being examined, according to the direction 


of this act, and ſeveral caſes where the judges went further 
than the object of the preamble of the ſtatute. 

AN action of debt was brought on arrearages of an ac- 
compt, upon which the defendant tendered his law, and 
prayed the plaintiff might be examined: this was done, 
and it appeared by ſuch examination, that it was a debt 
upon a contract, and ſo was no matter of accompt *. 
Again, it appeared upon examination of a plaintiff that he 
had let to the defendant a houſe and furniture, and at the 
end of the term they came to accompt before auditors; 
upon which part of the rent was found to be in arrear, 
and part of the furniture deſtroyed ; and becauſe he might 
have debt for the rent, and detinue for the furniture, the 


defendant was allowed to wage his law*, In debt on ac- 


compt before auditors, upon examination, it appeared to ariſe 
on an award by arbitrators ; but theſe were held not to be 


auditors, and therefore the defendant was admitted to his 


lay b. Theſe caſes were not within thepreamble of the ſtatute; 
but the judges availed themſelves of the diſcretion given 
them by the enacting clauſe, and took this ſummary me- 
thod of diſcovering whether the plaintiff had choſen his 
proper remed 4 if not, they n the defendant to diſ- 


= Vid. ant. £31, 20 Hen. VI. 16. 
Y Vid. ant. b 22 Hen. VI. 41. 
= 8 Hen. VI. 15, | 


charge 
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charge himſelf by making kis law. The only caſe. pre- CHAP. ur 
ciſely within the act was the following, where upon ex- HRENRV VI. 
amination it turned out that the accompt was not before EDW. IV. 
auditors, but in the preſence of ane only, and the defendant 
was for that reaſon admitted to his law ©. | 
Ir auditors were aſſigned, and it appeared that there was 
a ſurplus due from the lord to his baillee, and the baillee 
brought debt on arrearages of this accompt, yet the lord ' 
might wage his law ; for the auditors were by the ſtatute, and, 
according to the common law, were conſidered as judges of 
the baillee only, and not of the lord; and it was upon the 
idea of the matter having been diſcuſſed before competent 
| Judges, that a defendant in ſuch caſe was reſtrained from 
| making his law ©, 
A NOTION had prevailed that in \ debt againſt a perſon 
for board and eating, the defendant ſhould not be permitted . 
to wage his law; and. after it had been repeatedly decided, 
generally, that where the party was at liberty to provide. 
or not, the defendant might have this privilege *, this point 
was denied by Priſot and Needham in the latter end of Hen- 
ry VI's reign f. However, in a very particular inſtance, 
namely, where victuals had been provided by the warden of 
the Tower, for a perſon impriſoned for treaſon, the obliga- 
tion of common humanity was eſteemed of ſuch force as 
to leave the plaintiff without an option, and therefore the. 
defendant was not permitted to wage his law againſt this 
meritorious creditor s. Again, where the boarding was 
connected with a ſort of realty, as where the plaintiff had 
let a room to a man, and then took him and his wife to his 
table at ſo much a week, the defendant was not allowed his 
law. In the ſame manner, if land was let with a ſtock 
upon it in debt for the rent, law wager would not be 
allowed, on account of the ſtock being coupled with the 


* 


20 Hen. VI. 16. f 39 Hen, VI. 18. 
4 14 Hen. VI. 24, : E 28 Hen. VI. 4. Fo 
22 Hen, Vl. 13. 15 Ed. IV. 16. | | 
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HIS T O RY OF THE 
11 fo thouph i it would lie i in debt founded on a leaſe of the 


ſtock only. 


THE above doubt might have ariſen from the difference 
between the common law, as collected from the analogy of 


other caſes, and the cuſtom of London; for it was poſitively 


held, that by the cuſtom a defendant could not wage his law, 
in debt for board: by the ſame cuſtom a defendant was 
excluded from his law, if an alderman of London teſtified 
the truth of the contract. . | 

IT was agreed, that where perſons were compelled to ſerve 
by the ſtatutes of labourers, as were ploughmen, ſhepherds, 
and all ſervants in huſbandry, and they brought an action 
for their wages, the defendant ſhould not have his law, be- 
eauſe there was no option in the plaintiff whether he would 
ſerve or no; and yet it was held, that though a taylor, 

carpenter, or other artificers, if they departed from their ſer- 
vice, were liable to an action under the ſecond chapter of 


the ſtatute, yet becauſe they were not compellable to ſerve, 


they might be deprived of their debt by law-wager *. No 


retainer of a ſervant, but under the compulſory part of the 


ſtatute of labourers, was to exclude a defendant from law- 


wager. Upon a ſimilar idea it was, that in an action 


brought by an attorney of the common-pleas for his fees, 
Forteſcue chief-juſtice. held, that the defendant ſhould not 


wage his law; ſaying, that the juſtices could compel him 


to act as attorney for a ſuitor, tho? it was otherwiſe in infe- 


rior courts. But where an action was brought by a ſerjeant 


who had been retained for two years, law-wager was 
allowed; becauſe, ſaid they, notwithſtanding he was com- 
pellable to be of counſel, yet he was not —— to be 
retained ſo long as for two years), .: 


Ir was now ſettled, conformably with ſome opinions i in 


the time of Edward III. that i in a general ä for 


„9 Ed. IV. f. Ade een VE « 
„„ „„ m Vid. ant. 98. 
* 38 Hen. VI. 14. 22. | 
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a box of charters, the defendant might wage his law, be- 
cauſe they partook of the nature of the box ; but where one 
of them was ſpecially noticed, the 3 as to that, 
was obliged to plead to the country; and this had become 
the eſtabliſhed practice n. A new rule had been ſtarted in 
the reign of Edward IV. which allowed law-wager in all 
caſes where the plaintiff did not intitle himſelf to the land, 
for then the charter was no more than a mere chattel 9; but 
the former ſeems to have been the more general diftinQion. 

In detinue, if the bailment was in one county, and the 
declaration alledged it to be in another, thedefendant might 
wage his law. There was this difference between deti- 


nue and accompt, that in the former, if the bailment was 


alledged to be by the hands of another, law-wager was 
allowed the ſame as if it had been by the hands of the 


plaintiff himſelf a, but in accompt it was not allowed; tho? 


where it was by the hands of the wife of the plaintiff, they 
being conſidered as one perſon, the law- wager was allowed; 
the like as between an abbot and one of the ſame ſociety *. 

IT was held by many, that, according to the cuſtom of 
London, if a defendant waged his law, the plaintiff might 
produce a bill teſtifying the contract, and that would 
ouſt the defendant of his privilege *. . But this opinion 
is directly againſt a ſtatute made in the reign of Ed- 
ward III. which expreſsly declares that a man might wage 
his law againſt a Londoner's papers*. Law-wager was 


allowed in debt upon an arbitrement ", but was denied in 


debt, on a recovery in court of ancient demeſne*, and for 
an amercement in a leet?. An infant was not permitted 
to wage his law *. Executors, when charged as ſuch, could: 


not wage their law, becauſe no man could wage his law 


19 Hen, VI. 9. 22 Ed. IV. 7, 


1s Ed. IV. 16. 10 Fd. IV. g. 
39 Hen. VI. 34. 


n e Vid. ant. vol. II. 448. 
e » 33 Hen. VI. 4. 

P 21 Hen VI. 36, * 34 Hen. VI. 64. 

18 Hen VI. 10. 1 10 Hen. VI. 5. 
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11 Hen. VI. 40. 
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Of protection. 


HISTORY OF THE 


but upon a contract of his own: they could not therefore 


be charged on a bailment to their teſtator, but might 


yet be liable to an action on their poſſe ion of goods that 
had been bailed to their teſtator, and in ſuch caſe they might 


wage their law v. It had been held, contrary to an opinion 
in the time of Henry V. that a defendant might wage his 
law againſt a quo minus in the exchequer ® : this violated 
the rule laid down in an earlier period e, that no man ſhould 
wage his law againſt the king ; and it was on that account 

over-ruled by the practice of later times. | | 

PROTECTIONS were a greater ſource of delay to Juiſice 
than even eſſoins; for a protection might be caſt where an 
eſſoin could not, hind beſides had the ſanction of the great 
ſeal to back it; while an eſſoin, being only the ſurmiſe of 
the party, was open to cavil and rejection. Thus a pro- 
tection might be caſt by a perſon who was in priſon, or let 
to mainpriſe, but ſuch a one could not caſt an eſſoin . It 
might be caſt at niſi prius, which an eſſoin could not ©, 
Protections ſtood upon the ground of deciſions before men- 
tioned to be made in the reign of Edward III. and the alte- 
rations introduced by the late ſtatutes f. They were of two 
kinds, namely, quia profecturus, and quia moraturus : they 
were for a year only, and were diſallowed in quare impedit, 
aſſiſe, attaint, dower unde nihil, darrein preſentment, and 
certain other pleas before juſtices in eyre; and a protection 
that was offered in any ſuch caſes would not be 
pllokwed b. 

Tux effect of a protection was to put the plea fine die 
for a year, arid the common manceuvre was to caſt it at 
niſi prius. In ſuch a caſe the entry would be thus: Poſtea 
continuato inde proceſſu, &c. mentioning the reſpite of the 
Jury, and the appearance of the parties in banco; after which 


©» Hen, VT. xe, 
f Vid. ant. 98. 


E 39 Hen, VI. 39. 


z 3 Hen. VI. 38. 
b 32 Hen, VI. 24. 
< Vid. ant. | 
TW VI. 58. 38. Hen, vi. 153. 
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it might go on, Et ſuper hoo Joquela fredifl F Ke 


die, ed quad idem A. in obſeguio domini regis in guerris domini 


regis in partibus tranſmarinis profecturus eft (or as the caſe 
might be) moraturus eſt, Et habet Jiteras domini regis de 
Protectione patentes, quarum datum, 2 c. per unum annum 
Func praximè ſequendum duraturas, &c b. 


The juſtices of 
niſi prius had no power to allow or diſallow the protection, 
but were merely to diſcharge the jury, and make a return 


of the prqtection, which was allowed or diſallowed at the 


day in bank, If the inqueſt was taken after the protection 


caſt, it was void. It often happened at the day in bank, 


* 


chat the plaintiff would preſent to the juſtices an innoteſci- 
mus to repeal the protection; upon which there would 


iſſue a re-ſummons, or re-attachment againſt the defendant, 


and a new venire, or new diſtringat, (for aſter much 


variety either practice was held good) to try the iſſue. 


The diſcharge, however, of the jury at uiſi prius was ſtill 
tight, as the protection was good till repealed : ſo, if it 
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expired before the day in bank *; but if it was diſallowed on 


the day in bank, it was otherwiſe, for then it was the ſame as 


none i. Sometimes the defendant would make default at ni 


Prius, and not caſt his protection till the day in bank, when 


it might be allowed; and if the inqueſt had been taken by 
default, the default would be ſayed n. Where a defendant 
appeared and challenged ſome jurors, and caſt a proteQion, 
it was diſallowed; becauſe as he had appeared he could not 
be demanded, and a protection was to excuſe a default d. 
IT was a rule where there was. more than one defendant, 
that a protection caſt by one, whether before appearance 
or after, ſhould put the parol fine die for all . But if the 
plaintiff had the precaution to ſue ſeveral venires, then a 


protection caſt by one defendant at niſi privs, or in bank, 


h Raſt. 453. 
i 5 Ed. IV. 2. Bro. Prot, 6g, 
* 35 Hen. VI. 38. | 
121 Hen, VI, 20. 


n 4 Hen, VI. 22; 
| * 21 Hen, VI. 41. 
D da | would 


w 21 Hen. VI. 10. Bro. Prot. 50. 
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The criminal 
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'becauſe then, at leaſt, he was not an actor a. 


HISTORY OF THE 


A protection could only 
ſerve a defendant; and even a defendant in replevin, if 


he avowed, and ſo 3 himſelf an actor, could not have 


a protection 3. It was argued at one time, that a garni ſbee, 
after plea pleaded, when he made title to a deed, was an 
actor, and therefore ſhould not have a protection . There 
is a caſe of a garniſhee, even after plea pleaded, caſting a 
protection; but the former ſeems the better opinion :. It 
was held, be might caſt a protection to the ſcire facias, 
A vouchee 
and prayee in aid were held intitled to caſt a protection to 
the writ of ſummons, upon the ground that they might 
have an eſſoin, and were liable to judgment by default *. 
But where reſceit was counterpleaded, the prayee was not 
allowed to caſt a protection, becauſe be was no party to 
the ſuit till he was received). | 

BEs ID Es the ſubſtantial requiſites to conflitute a kay 


Protection before · mentioned, it was likewiſe not to vary * 


from the original writ, by containing more or leſs*; it was 
not to be dated ſince the time of the default to be Gong 93 
in either of which caſes it would be diſallowed. A corpora- 
tion could not have a protection, becauſe they cquid not 
be ſuppoſed to be all in ſervitio regis e. i 

Tux criminal law received ſome impreſſion from the 
deciſions of courts during theſe two reigns. What is laid 
down by Newton in the 19 Hen. VI. (as the law of treaſon 
militates ſo plainly with the ſtatute of treaſons, that it can 
hardly be taken to be the better opinion of lawyers in his 


time. He ſays, that if a man imagined the death of the 


king or his conſort, he ſhould be put to death for ſuch an 


Y 37 Hen. VI. 2. 
27 Hen. VI. 22. 
* 28 Hen. VI. 1. 4 Hen. vi. 22. 
Þ 21 Hen. VI. 10. 
© 21 Fd. IV. 79. 
®Litt, 47. | 


P 22 Hen, VI. 3. 

4 32 Hen. VI. 28. 

7 3 Hen, VI 18. 

* 4 Hen. VI. 9. 

9 Hen. VI. 36. 

uv 3 Hen. VI. 18, 

* 3 Hen, VI. 30, f 3 
| Imagination, 


imagination, without having done any ** that is, with- 
out any overt act. Perhaps the ſlight circumſtances that 
were conſtrued overt ads of treaſon might in ſome meaſure 

| Juſtify the above opinion. More conſonant to our preſent 

ideas was the opinion of the judges, when they determined 
in the reign of Edward IV. that treaſon committed againſt 
Henry VI. ſhould be puniſhed, though that prince was 
ſtigmatized with theappellation of Uſurper . The change- 
ableneſs of -public affairs made it the intereſt of every 
ſucceſſive monarch to guard againſt concluſions that might 
affect the ſecurity of the preſent poſſeſſor of the throne. 
Buy a ſtatute of Edward IH. no one was to be conſtrued 
ke of felony for breaking priſon, unleſs the crime for 
which he was committed was felony. This act does not 
ſeem to be violated by a determination in the beginning of 
the reign of Henry VI. where a perſon outlawed for felony 
was impriſoned in the king's bench; and being afterwards 
indicted for breaking priſon, knowing certain traitors to 
be there confined, and letting them go at large, he was 


CHAP. XXII. 
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adjudged guilty of treaſon, and * drawn, and 


hanged 5. 

WHERE a man had killed the Site of his anda. AR 
was ſame argument whether this was a petit treaſon with- 
in the ſtatute; and after conſidering ſome caſes that have 
been nd in the reign of Edward III. it was agreed 
by the juſtices of both benches to be treaſoni, Some 
years after a woman wasburnt, becauſe ſhe, in confederacy 
with two others, had murdered her huſband ; this being 
alſo deemed a petit treaſon *, 

Wx find the ideas of Bracton, and dead thoſe of found 


ſenſe, confirmed in ſome opinions delivered on caſes of 


homicide I. If I am cutting down my tree, and it falls 
on a man and kills him; or if I am ee and my 


9 Ed. IV. 12. FE Hen. VI. 47. b. 

f Vid. ant. vol. II. 290. * 1 Ric. III. 4. | 
| T1 Hen, VI. &, b. | : Vid, ant. vol, II. 10. ; 

K Vid. ant. 117, 218, ZE 
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ED. IV. 


HISTORY OF THE 


CHAP. XXI. bow ſtarts aſide, and J kill a man ; neither of theſe, ſays 
Arx vi. the book, is felony: for felony muſt be with malice pre- 
penſe; and what happens againſt a man's will, cannot be 


ſaid to be done animo felonico n. It was equally agreeable 
with the old law, to denounce the pains of felony againſt 
any who took away the life of an attainted man, other- 
wiſe than by the forms of lawn, It was held a good juſtifi- 


cation inan appeal of death to ſay, that the deceaſed ap- 


pealed the priſoner of treaſon in the court of the conſtable 
and marſhall, and they waged batte! thereon, and ſo he 
Killed him o. 

Is the reign of Edward IV. forme! caſes of larceny hap- 
pened, which created ſuch diſcuſſions as laid open the 


learning upon that ſubje& very fully. A man was indicted 
for feloniouſly taking and carrying away a box with charters 


in it: and there it was ſaid, that it was no felony, becauſe 
charters arerealty, and not chattels real; and | this was proved 


by a felon forfeiting his chattels real; ane which deſcrip- 


tion go a term for years, or a guardianſhip, but not his 
charters; to which all the judges aſſembled in the exche- 
quer-chamber aſſented; and in that caſe the box was ad- 
judged to follow the nature of the charters. It was at the 


ſame time laid down for law, firſt, that larceny could only 


be committed of chattels perſenal ; and ſecondly, in reſpect 
of the ſort of taking neceſſary to conſtitute larceny, it was 


Held, that where a perſon entruſted goods to the care of a 


ſervant, the ſervant could not take them feloniouſly, 90 
cauſe they were in his poſſeſſion ?. . | 
Ac As ſomewhat allied to this laſt, was debated after- 
wards with great anxiety in the ftar-chamber, before the 
council, in the 1 3th year of the ſame reign. One had bar- 
gained with a man to carry certain parcels of goods to 
Southampton. The man took the parcels, carried them to 


m 6 Ed. IV. 7. bz. 6 P 10 Ed. IV. 14. This caſe was 

* 25 Hen, VI. 58, Vid, ant. in one of the - that were ſtiled 
vol. II. 10. b 49 Hen. VI. that monarch being raiſed 
again to the chrone for a few months. 


* 37 Heu. VI. 20. 21. 
| | another | 
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another place, broke them open, took. out the goods, and 
converted them to his own uſe. Whether this was in law 


a larceny, was debated with much difference of opinion. 
It was argued, that a poſſeſſion of the goods was given 


by the bailment of the owner; and neither felony nor treſ- 
paſs could be commited of them by the baillee; for he 
could not be ſaid to take them vi et armis, & contra pa- 
cem. On the other ſide it was ſaid, that a man's act be- 
comes felony or treſpaſs according to the intent. If a man 

abuſes a diſtreſs, he is a treſpaſſor, and ſo here all confidence 
implied in the bailment was ſuperſeded by the taking, which 
diſcovered his intent to have been bad from the beginning. 


It was alſo ſaid, that this was different from a bailment; 


for it was only a Bargain to carry; and what followed 
ſhews that this was only a pretence to gain an opportunity 
for ſtealing. At length, one of the juſtices had recourſe 
to a refinement which admitted ſome of the above reaſon- 
ing, but exempted this caſe from the concluſion following 
upon it. He admitted, that a man who has the poſſeſſion of 
goods by bailment, cannot commit felony of them; but 


here, he ſaid, the goods within the parcels were not bailed 
to the carrier, but the parcels themſelves ; and therefore 


taking them was not felony : but when he broke them open, 
and took out the goods, he did what he had no warrant for, 
and appeared in a very different light in the eyes of the 
law. Thus, for inſtance, if you deliver a tun of wine to 
a carrier, and he ſells it, this is neither felony nor treſpaſs ; 
but if he takes any out -of the tun, and ſells it, that is 
felony. In like manner, if I leave the key of my cham- 
ber with any one, and he takes any thing out of it, this 


is felony. The reaſon to ſupport theſe caſes was, that 


the things not ſpecifically and expreſsly delivered, were 


nliot in truth bailed, and therefore the n. in taking n | 


intermeddled where he had no truſt. 
THESE were the arguments uſed before the comnall: 


the caſe was afterwards adjourned into the exchequer- 


chamber, 
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| _ CHAP. XXII. chamber, and the opinion of all the judges was taken. 
by: r dune it vas; agreed by all the judges, except one, that 

EDW. V. generally where goods were bailed to another, he could 

| not take them feloniouſly. They held alſo, that when a 
. poſſeſſion ſo obtained had once determined, then the baillee 
might commit felony. in taking them; as, if I bail goods 
to a man to carry them to my houſe, which he performs, 
and afterwards takes them, it is felony; becauſe his poſ- 
ſeſſion under the bailment ceaſed when he delivered them 
at the houſe. They agreed ſome points upon the nature 
of poſſeſſion. If a gueſt in an inn takes a cup, he is 
a felon, becauſe he had not properly a poſſeſſion, but only 
the uſe of it while there. The ſame of a cook or butler; 
they are only miniſters as to the things within their care; 
but have no poſſeſſion, which, in theſe caſes, is always 
conſtrued by law to be in the maſter. But it would be 
different, perhaps, ſays the book, if goods were bailed to 
a' ſervant; for as they then would be in the actual 
poſſeſſion of ſuch ſervant, he could not commit —_ of 
them. 

Ar ER all, as to the principal caſe, whether it was 
agreed, that the bailment ceaſed upon breaking the 
Parcels open, and the carrier :thereby forfeited the legal 
Privileges annexed to him as baillee, and in ſo taking the 
goods he was conſidered asa common perſon ; or whether 
it was upon the whole thought, that this was not a bail- 

ment, but merely a bargain to carry; it is not ſtated in 

the report upon which of theſe grounds they determined; 
but it was certified to the chancellor by the major part of 
the Juſtices, that this man was guilty of felony. 

Ir was in a few inſtances defined what kind of pro- 
perty was ſubject to larceny. Fiſh in a pond, as well as 
ina trunk, young goſhawks, and pigeons which could not 
yet fly, and ſo were at the will and controul of the owner; 


413 Ed. IV. 9. 10. 
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otherwiſe of the ſame animals when full grown, and there- 
fore in a great meaſure at liberty”. In ſhort, it was 
held, that only ſuch things in which a man had a property 
could be feloniouſly taken and carried away? | 

TRE old maxim of our criminal law, that volumas 


reputabitur pro facto, continued to prevail in the reign of 


Henry IV. For then Shard agreed with Gaſcoigne, that 
if a man was indicted that f/ giſeit deprædando, it was 
felony : Thus, ſays he, if a man comes to rob me, and I 
am ſtronger than he, and overcome him, yet is he guilty 
of felony *. But this opinion now began to grow obſolete z 
for in g Edward IV. we find a contrary language. There 
Jenny ſays, that if one lies in wait in the road, with his 
ſword drawn, to ſet upon a perſon, and demands his 
money, and a hue and cry is levied, and the man is taken, 


yet it is not felony”. This was the ruling opinion upon 


413 
to ſteal any of theſe was -coniſiried to be lareeny; but CHAP. xu. 


— m4 
HENRY VI. : 


EDW. IV. 


which the law began to ſettle; and men were no longer 


puniſhed for crimes which they only meditated, but had 
not actually committed. 


TR rule which had long been followed, that the ac- 


ceſſory ſhould not be put to anſwer, till the principal was 
attainted, was not found ſufficient to ſecure a juſt ad- 
miniſtration of juſtice. It happened in the 18 Edward IV *. 
that two were indifted, one as principal, and the other as 
acceſſory ; the principal was outlawed, but the acceſſory 


being taken, was indicted, and, pleading not guilty, was 


convicted and hanged. After this the principal reverſed 


the outlawry, and upon arraignment was acquitted of the 


fact, and diſcharged. Thus another rule of law was vio- 
lated, namely, that where the principal was innocent, the 
acceſſory could not be guilty, It ſeems the firſt rule was 
too general, and ought to be confined to an attainder upon 


* 18 Ed. Iv. 8. 13 Hen, IV. 85. 
* 22 Hen, VI. 59. Bro, Coron. 9 Ed. IV. 28. 
190, == * Litt, 9. 
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CHAP. xXx the fact, and not otherwiſe; eſpecially-when it was laid 


HENRY VI. 


EDW. IV. 


Of appeals, 


down that the acceſſory ſhould not be permitted to avail 
himſelf of any error in the outlawry, which was ſuffered 
to ſtand in force againſt him, till reverſed by the princi- 
pal? in a writ of error. a 
Sou points aroſe on the mode of proceeding by appeal. 
The appeal of death was the action of the heir to the de- 
ceaſed. A caſe of a peculiar kind was ſtated by Thirning 
in the reign of Henry IV. where the heir was within age, 
and died, and was ſucceeded by ſeveral heirs within age : 


it was ſaid by that judge, that the laſt of theſe perſons 


ſhould have the appeal; but Gaſcoigne was clearly of another 
opinion a. Acaſe happened in the reign of Henry VI. which 
brought forward this point again; for there a man was 
outlawed, and having a pardon, he ſued a ſcire facias againſt 
the plaintiff, who was returned dead by the ſheriff; and 
after much argument, it was determined by the court, that 
no ſcire facias ſhould go againſt the heir; which ſeems 
like a deciſion, that the heir was not intitled to the appeal“. 

The ſon, as heir to his mother, might bring an appeal 


againſt his father of the death of his mother b, he being as 


much heir to one as to the other. 
PERHAPS this deciſion is not to be extended beyond i its 
own circumſtances, namely, of an appeal once commenced, 


and that the opinion delivered on the former occaſion was 


that which governed; for we find a curious point in the 


| law of deſcent as to appeals much argued at this time, as if 


the principal propoſition was fully ſettled : this point was, 
whether a perſon who derived his deſcent through a female, 
could intitle himſelf to an appeal as heir. A caſe of 
this ſort was brought into the exchequer-chamber in the 
20 Hen. VI. when Forteſcue, chief juſtice, declared that 
he and his brethren were agreed upon the matter, but were 
willing to hear what could be ſaid on it. The objection 


38 Hen, VI. 13. 
18 Ed. IV. 1. 


1 2 Ric. m. 21: 
1 Hen, IV. 11. 


againſt | 
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on the appeal of a woman, except for the death of her 
huſband : the woman not being enabled to maintain an ap- 


peal, it was argued that an anceſtral aQion like this, having 
never deſcended on the woman, could not deſcend thro? 


her to the appellant. Thus where land was given in tail 
male, and the donee had iſſue a ſon, who had iſſue a daugh- 
ter, and ſhe had iſſue a ſon, the great-grandſon could not 
convey a title per formam doni through the grand-daughter. 
Upon this reaſoning the juſtices determined that the appeal 
would not lie (. | | 


HowEveER, this was not conſidered as ſuch a deciſion ; 
which ſhould cloſe the queſtion ; for in 17 Edward IV. the 


following caſe was depending in the exchequer-chamber: A 
woman had a ſon who was murdered, leaving no heir on the 
part of the father ; and the doubt was, whetherthe uncle on 


the part of the mother ſhould have an appeal : and there 


Billing, the chief juſtice of the king's bench, with Need- 
Zam and Choke, were of opinion againſt the appeal, relying 
upon the prohibition of Magna Charta. But Brian, Nele, 
Littleton, and the chief baron, were for it; and in oppoſi- 


tion to the above reaſoning they held, that the uncle ex 
parte patris might, beyond a doubt, have an appeal of the 


death of his nephew, though the father, through whom he 
made his conveyance, could not. It does not appear what 
the deciſion was on this occaſion, though the authority 
ſeems to be in favour of the latter opinion. | 


Ir was held by ſome, that if a woman married pend- 


ing an appeal, ſhe might pray judgment ; but that ſhe 
could not inſtitute ſuch a ſuit together with her huſband. 
It was an eſtabliſhed rule that an appeal ſhouldbe proſecuted 
in perſon, and not by attorney ; therefore, where a woman 


ce vid. ant. vol. I. 281. 1 
* 20 Hep, VI. 43, | * 21 Ed. IV. 74, 73. 


arg 


int ſuch an appeal was founded on the expreſs words of CHAP. Ik. 
—_— Charta e, that no one ſhould be taken or impriſoned — 


EDW; IV 


416 


CHAP, XXII, 


HENRY VI. 
EDW. IV. 


| had once a title of appeal; 
ſhewed the plaintiff never to have had a right of action, as 
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was confined by pregnancy during an appeal in which the 
defendant was attainted, and the woman's appearance was 
recorded for that term, yet the better opinion was, that ſhe 


could not pray judgment and execution by her counſel. 


But to facilitate the progreſs of the proſecution, the book 
ſays, that one of the juſtices rode to Iſſington to ſee whe- 


ther ſhe was alive, and whether ſne would pray execution; 


which ſhe did, and the man was hangeds. 
Ir was uſual in pleading any ſpecial matter in an appeal, 
to go on and add, that as to the felony he ſays he is not guilty, 


A defendant pleaded that the plaintiff had an elder brother, 


who was intitled to the action in preference to the appel- 
lant: it was the opinion of Mar lliam, that in this caſe he 


need not plead over to the felony, nor in any other caſe, 
except where the plea, as a releaſe, confeſſed that the plaintiff 
but if it was ſuch matter as 


baſtardy, ue ungue accouple, and the like, there he ought. It 
was, however, the opinion of the ſerjeants, that the de- 


fendant, in favorem vitæ, ought always to plead over to the | 


felony d; b; and that ſeemed to be the better practice; ſo that 
the jury might try the ſecond iſſue, if the firſt was found 
againſt the priſoner, who would otherwiſe reſt his life upon 
one iſſue, which, if found againſt him, would be equal to a 
conviction on the principal fact of the appeal i. Others, 


however, held, that after the biſhop had certified againſt 


the priſoner, yet the felony might be afterwards pleaded to 
and tried k. 

In an appeal one defendant cul 's not plead a releaſe to 
another, as one defendant in treſpaſs was allowed to do l. 
If an appeal was depending in the king's bench, and the 
iſſue was in a foreign county, it uſed to be tried by niſi 
prius ; but as the juſtices had in this caſe no other autho- 


* 411 IV. 


e Ed. IV. 72, 73. 7. | 
1 21 Ed. IV. FAD 2 Ric. III. 9. 


k 7 Ed. IV. 


i 22 Ed. IV. 39. 
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rity than to try the iſſue, they could not, as in an original — XXII. 
appeal commenced before them, arraign the priſoner at the HRM vi, 
ſuit of the king, on default of the appellant *. It was a FED. IV. 
check upon this vindictive action, that appellants uſed to 

be ſworn to the truth of their appeal d. It was now a ſet- 

tled courſe in appeals, if a defendant was charged with more 

than one felony, to arraign him upon all, one after the 

other, in order to procure for each appellant o a reſtitution 

of the things ſtolen ; a practice which had been indulged in 

the reign of Edward HI. in a particular way v. In ſuch 

caſes it was, however, always uſual for the jury to find that 

tlie appellant had made freſh ſuit, and then the courſe was 

to ſue out a writ of reſtitution of the goods ſtolen, It 

was agreed and adjudged, that in an appeal of felony a 

peer had not his privilege as on an indictment, but muſt be 

tried as a common perſon *.' There was this difference 

between an indictment and an appeal, that on the former 

the priſoner was not allowed counſel, except to matters of 

law, but he had every uſe of counfel in the latter *. 


Vrxsv little alteration happened in the ideas upon which 
provors were admitted to appeal. The ſtatute of Hen IV 
had diſcountenanced this mode of Proceeding, a gave a 
warrant to the courts to go on in diſcouraging fuch 
ſuſpicious accuſers. In the 19 Hen. VI. a man being in- 
dicted of robbery in the king's bench, confeſſed the felony, 
and appealed two men of the ſame fact. Proceſs was iſſued 
againſt one of them, the other came to the bar, and joined 
battel with the provor. A day was given them at Terhi, 
where they fought, and the appellee was worſted, and ſe- 
verely wounded in the head. Upon this the juſtices or- 
dered him to be brought before them, and they demanded of 
him if he would have any mere of the battel; to Whick he 


Of provore. 
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anſwered that he neither would nor could ; adding, upon 
the oath which he had taken, that he was not guilty of the 
crime wherewith he was charged. Upon this the juſtices ſaid, 
that if he would have any more of the battel, he ſhould be 


put in the ſame ſituation he was in before they ſent for 


him; but he till perſiſted in declining it; and it was there- 
fore age that he ſhould be hanged inſtantly, which was 
_ accordingly executed at Tyburn. After this the other ap- 
pellee came in and pleaded not guilty. Then judgment 
was given againſt the provor alſo to be hanged: for whe- 
ther he who now pleaded not guilty was acquitted or at- 
tainted, the provor, ſays the book, ought to be hanged on 
his own confeſſion of the felony; and accordingly execution 
was inſtantly done upon him *. It was laid down, that the 


appeal of provor was for the benefit of the king, and not 
of himſelf; and that it was in the election of the juſtices 


to admit the appeal, and award proceſs againſt the appellees, 
or to direQ the provor to be hanged on his own confeſſion*, 
This was putting it nearly upon the footing of that courteſy, 
which in modern times has been indulged towards offen- 
ders, who will conſent to give evidence for the crown 
ine their accomplices. Fe 


Ix the 14th of Edw. IV. there is a judgment of pe- 
nance, agreeing in ſubſtance with that before ſtated in the 
reign of Henry IV. which ſeems to have continued as 
the regular mode of inflicting ſuch puniſhment upon obſti- 
nate felons *. We find a caſe that happened before Danby, 
chief-juſtice of the common-pleas, where a felon, upon 
pleading not guilty, and being aſked how he would acquit 
himſelf, that is, in modern language, how he would be 
tried, anſwered, per Dieu, et notre dame Marie, et per ſaint 
egliſe. But it was recommended to him by the judge to 
plead in the common form, that is, to put himſelf upon the 


19 Hen. vi. 35. 5 Y Vid. ant. 250. 
* 21 Hen. VI, 28. „ 2 14 Ed. IV. 8. 


country, 
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country, or he would be put to the penance *; the pleading 


not guilty, and the putting himſelf upon the trial per Dieu, 
without adding per patriam, being within the expreſs pro- 
5 viſion of the ſtatute of Weſtminſter ®. | 


Tux trial by battel, in criminal caſes, tho? ſtill war- 
ranted by the law and practice of our courts, was ſubject to 
ſuch exceptions as frequently prevented its taking place d. 


It had long been agreed, that where a felon was taken with 


the manner, where the appellant was maimed, or above ſixty 
years of age, or an infant, the defendant ſhould not be per- 


mitted to try the fact in a way ſo hazardous to the perſonal 


ſafety of the proſecutor: but of late, an additional excep- 
tion, or counterplea, to the battel had been admitted, which 


could be applied in all cafes; namely, that an indictment was 
depending for the ſame fat . 4. This being now a common 
mode of proceeding, the priſoner had rarely an opportunity 


of forcing the appellant to this barbarous deciſion: how- 
ever, if an indictment was inſufficient, it would not anſwer 
the above purpoſe. It was now held, that in an appeal of 
treaſon, the battel muſt be before the conſtable and marſhal, 
and not elſewhere; and it was ſo laid down by Priſet, chief- 
juſtice, and Needham, one of the juſtices . It followed of 


courſe, that an appeal of treaſon could be brought i in that 


court only, and not elſewhere. 

Ir had been ſettled in the reign of Edward III. that a Fl 
lon who challenged 36 jurors peremptorily, ſhould be treat- 
ed as one who refuſed the lawf; but it was agreed in the 
reign of Henry V. that a felon might in an appeal chal - 
lenge 35 jurors 8. It happened that a priſoner arraigned 


for coining challenged 31 jurors, and the jury remained pro 


defeclu juratorum, Two days after 40 tales were returned, 


but the priſoner ſtood mute; upon which a jury of twelve 


a 4 Ed. IV. 11. © 37 Hen. VI. 20. 
Vid. ant. vol. II. 134, 135. * Vid. ant. 136. 
e Vid, ant. vol. II. 135. *g Hen, V. 7. 
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Fo is . was charged with him, and he was found guilty and 
HENRY vi, hanged b. The reaſon aſſigned for this meaſure was, that he 
FEDW. IV. had before pleaded not guilty ; to which might be added, 
4 that he had put himſelf upon the country, and therefore was 
not within the ſtat. Weſtm. 2. and that by his filence he had 

waved the challenges. Where eight jurors had been ſworn, 
and there was a default of jurors, at another day the priſo- 
ner was ſuffered to challenge thoſe already ſworn, for want 
of freehold . The old common-law challenge to a juror 
becauſe he was one of the indictors, which had been con- 
firmed by a ſtatute of Edward III. * was qualified by a 
diſtinction that was now made between felony and trepaſs: 
it was ſaid to be a good challenge in felony, but not in treſ- 
paſs; though it muſt be remembered, that the ſtatute ſpeaks 


both of treſpaſs and felony l. 

| THERE had been great difference of opigion, whether 
Fi plea of ſanctuary ſhould be allowed to a perſon who had 
abjured or was attainted : the more modern opinion ſeems to 
have been, that an attainted perſon could not claim that 
privilege ®. There was not leſs debate as to the granting of 
clergy: it ſeemed in the time of Edward III. to depend 
almoſt wholly on the ordinary demanding the felon as a 

- clerk”. In the reign of Edward IV. when an ordinary 
refuſed a man who prayed his clergy and read, the matter 
was certified into the king's bench, and the ordinary was 
fined ; under the idea that he was only a miniſter of the 
court, and not the judge, in ſuch caſe . Again, one who 
had abjured for felony in killing a man being taken, prayed 

his clergy : it happened in that caſe, that the man could 
read only two or three words here and there, and not any 
three words together, and yet the ordinary was pleaſed to 
claim him as a clerk ; upon which.it was obſerved by the 


P 15 Ed IV. 33 99 Bd. IV, 28. Vid. 8 Hen. 
i 32 Hen. VI. 26. IV. i : 
* Vid. ant. vol. II. 459, 460. ; = Vid. ant. 138. 
and ant. 135, 136. % Ed. IV. 29. 
17 Ed. IV. 4. F 
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whole court, that if it appeared to them that the priſonet 


could not read, the ordinary ſhould be heavily fined, and 
the convict be hanged ; adding, that they were the judges 
of his reading, for they were to make the record, gudd legit 


ut clericus, ideo tradatur ordinario : they further ſaid, that 


an ordinary ſhould be fined as well for refuſing a clerk who 
could read, as for claiming one who could not. 

Ir was at the ſame time intimated, that the reading need 
not be ſo very perfe& and accurate as was pretended ; for a 
felon being tried by Forteſcue, and not being able to read, 


but only to ſpell, and ſo put ſyllables together, was never- 


theleſs allowed his clergy. The power and effect of the 
ordinary's refuſal was laid down by Littletan with this 
diſtinction, that if a clerk was refuſed generally, he ſhould be 
hanged; but if a cauſe was ſtated, and that was ſuch as could 


not be allowed by the law of the land, namely, that he had not 


the tonſura clericalis, or ornamentum clericale, or the like, in 
ſuch caſe the ordinary ſhould be fined, and enjoined to re- 
ceive the felon v. It was probably upon this diſtinction, 


that, ſome few years afterwards, a felon who could read 


ſufficiently, but was refuſed by the ordinary, was hanged 9, 


IT had been the common courſe for priſoners to claim 
the benefit of their clergy upon the arraignment: this was 
thought prejudicial to the party, for he had no challenge to 


the inqueſt ex officio, ut ſciatur qualis ordinario liberart - 


debeat, by which conviction, nevertheleſs, he forfeited his 
goods and chattels, together with the profits of his lands, 
until he had made purgation. 'To remedy this, Sir John 
Priſet, chiet-juſtice of the common-pleas, in concert with 
the other judges, in the reign of Henry VI. made an alte- 
ration, which was thought more advantageous to pri- 
ſoners than the old practice. This was, not to allow the 
benefit of clergy upon the arraignment, but to recommend 
to the priſoner to plead to the felony, and put himſelf on 


Pg Ed. IV. 28. 421 Ed, IV. 31. 
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CHAP. xxl. tho j jury de Zons et male : thus he had the advantage of his 


HENRY VI. 
EDW. IV. 


challenges, and the chance of an acquittal on the merits ; 
and after all if convicted, he might till claim his clergy, 


This was a variation in the practice of our criminal courts 


which was greatly Forqmended, and was followed by moſt 


of his ingeefſors * r 


uy r 2 Inſt, 164. 
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Of Pleading—The Declaration—The Defence—Of Argu- 


 mentative Pleading—A Traverſe—A Negative Preg- 
nant—Of Double Pleading—A Proteſtation—Departure 
in Pleading Colour in Pleading Aid Prayer —Of 
Garni ſumem.— Of Interpleader—Plea of hors de ſon Fee 


O, Nontenure—Of Jointenancy —De ſon Tori Demeſne 


— Summons and Severanc.— Form: of Pleading Of 


Demurrer Of Jecfaile and Amendment —0f Repleader. 


8 THE ſcience of pleading makes a diſtinguiſhed fea- 


ture in the learning of this period, particularly of the 


laſt twenty years of Henry VI. and the reign of Edward IV. 
Whatever induſtry and whatever ingenuity had been exer- 


cCiſed inthe reign of Edward III. in adjuſting the conſtitution 
and conduct of real actions, ſeems to have been transfer- 


red to pleading ; which ſucceeded, as it were, to that an- 
tient branch of learning like a deſcendant of the ſame fa- 
mily. Every thing which concerned the frame and pro- 
ceedings of actions was now agitated, and refined upon, 
with the greateſt dexterity and ſkill. The writ, the decla- 


ration, the conſequentpleadings, the proceſs, the judgment; 


all theſe were debated under every poſſible conſideration, 


and the forms and courſe of them were ſettled upon ſolemn 


_ deliberation. - 


PLEADING © 


CHAP, XXIII. 
CL WY nd 
HENRY VI. 

EDW. IV. 


Of pleading. 


=}... HISTORY armus.  * 


* 


cue , | — had become ſo much the faſhionable Nudy, 

"HENRY VI. ry it conſtituted ſuch an eſſential part of the qualifications 
DW. V. of @ lawyer, that Littleton, in the reign of Edward IV. 

declares it to be one of the moſt honourable, lauda- 
2 ** ble, and profitable things in the law, to have the ſcience 
of well pleading inactions real and perſonal ;” and there- 
| fare he adviſes his ſon © ef] pecially to employ his courage | 
and care to learn it*.” The reports of the time of 

Henry, VI. and Edward IV. are full of points of pleading, 

which are ſtarted in one ſnape or other, in almoſt every 

- queſtion debated in court. Pleading was cultivated with 
fo much induſtry and ſkill, that it was raiſed to a ſudden 

| nes | in the courſe of a few years. 

Is the former parts of this Hiſtory, frequent occaſion has 
Wen to ſpeak upon the nature of pleading in different 
actions, and the reader is not unappriſed of the progreſs 
made in this branch of our law. But this retroſpe& will 
hardly ſatisfy the curioſity of the hiſtorical inquirer, when 
he is arrived at a period in which pleading was brought 
to a ſtate of conſiſtency and accuracy that has entitled it, 
in the language of lawyers, to the name of a ſcience. Al- 
moſtevery thing ſubſtantial in pleading, which was practiſed 
From this time down to the preſent, was ſettled by judi- 
eial determinations in the reigns of theſe kings. The 

/ precedents of this period became ever after the ſtandards of 
good pleading, and the rules and max ims of pleading now 

feittled, have governed ever ſince in our courts, It ſeems 
Hlierefore proper to enquire what theſe precedents and 
what theſe rules and maxims were; in order to which we 
Mall take a view of pleading in general, confining our ob- 
ſervations to ſuch formal parts as apply” to mor Along, 

whether real, perſonal, or mixt. 
Tun whole of pleading was ſo much a matter of form, 


that i it may appear __ to diſtinguiſh any by * 


. 7 


1 Litt. ſect. 334. | 


| 
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denn nl parts z but the forms of pleading ſeem to be 
of two kinds. Thus, there are the forms of "commencing 
and concluding a declaration, or plea; the form of à tra- 
verſe, of a proteſtation, of giving colour, and the like. 


9 


Con Sm 
— HENRY VE. 
ED. IV. 


Theſe are the ſame, whatever is the ſubſtance and matter 


of the declaration, plea, traverſe; proteſtation, or colour, 
and are properly and emphatically: matters of ſorm. But 


there is alſo a form in ſtating the ſubſtance'of a declaration 


or plea: thus, a bond, a fine, a leaſe, a record, all have 
due forms, in which, and in no other, they ought to be 
pleaded. Such formal parts therefore, whether of the 
former or latter kind, as were now ſettled, and had grown 
into common uſe, are the objects of our preſent conſidera- 
tion, without entering into ſuch matters as might, by poſ- _ 
ſibility, be made the ſubſtance of a declaration or plea; 

| thoſe being as infinite as the cauſes of aQion, and 
grounds of defence, that might ariſe upon the various mo- 
difications, of rights, whether of property or perſons, in 
the law of England. _ 

Tax firſt part of pleading that mei preſents itſelf 
is the count, or declaration. The declarations which were 
laid before the reader in the reign of Edward IIIb. ſeem 


to differ, in form, from thoſe that had grown now to be The declaratien. 


in uſe. The firſt difference which ſtrikes us is, that they 


were now no longer in French, but ſeem, in the firſt in- 


ſtance, to have been put into ſuch Latin form and ſtile 
as the entry on the roll was finally to be; the co 

of which was likewiſe this, that inſtead ae being in the firſt 
| perſon, the counting part, like the writ, was now in the 
third. Another alteration was, that the writ was invaria- 


bly recited in the count, and made a neceſſary part of it. 


The count, or declaration, was therefore the ſame as the roll 
or record of the court down to the production of the focta, 
ſuit. In like manner, the plea began with a ny. 1 
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cy ogy the defendant's appearance, and then ſtated his defence 
' HENRY VI, and plea in the third perſon; and this plea conſtituted, in 
EDW. V. . like manner, the following part of the roll or record of 
the court: the ſame of the replication and e 
pleadingss. | 
Tux following is a | ſpecimen of a declaration in an 
action of debt, according to the practice now eſtabliſhed : 
B. c. ſummonitus fuit ad reſpondendum A. de placito quod 
reddat eidem A. 201. quas ei debet, et injuſtè detinet. Et 
unde idem A. per C. attornatum dicit, qudd cùm prædictus 
B. tali die et anno, &c. apud S. computaſſet cum eodem A. de 
diverſis denariorum ſummis ipſius A. per prefatum B. ad 
compotum inde eidem A. cam inde reguiſitus fuiſſei, redden- 
dum, ante id tempus receptis, et ſuper compoto illo prædictus 
B. inventus fuiſſet in arreragiis erga ipſum A. in 20l. per 
quod attio accrevit eidem A. ad exigendum ef habendum de 
Præſato B. prædictas 201. idem tamen B. lictt ſepitts re- 
quiſitus, prædictas 20l. eidem A. nondum reddidit, ſed illas 
ei hucuſq; reddere contradixit, et adhuc contradicit; unde 
dicit quod deterioratus eſt, et damnum habet ad valentian 
40s. Ec. et inde producit ſectam, Ice. 
suck was the form of the declaration; but whether it 
Vas drawn out in this form on paper or 8 by the 
party's counſel, and delivered over to the adverſary's coun- 
ſel, or, what is more probable, was entered, in the firſt in- 
| ſtance, upon the roll of the court, it is not eaſy to deter- 
mine with preciſion : in point of effe&, it would be the 
ſame ; for the roll might be amended by the leave of the 
juſtices, during the term in which the declaration or Plea 
was entered, and it muſt, at any rate, be entered on the 
roll as of that term; in both which caſes the roll be- 
came afterwards, in conſtruction of law, a record: ſo 


© Raſt. 1479. Whenever it is moſt of the records in that collec- 
neceſſary to illuſtrate what is here tion being of the period of which 
faid on the doctrine of pleading, we we are now ſpeaking, 
ſhall make uſe of Raſtell's Entries; 


that 
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that tthe power the juſtices . over the roll during CHAP. n. 
the term is, on one hand, ſufficient to ſnew the poſſibility HENRY VI. 
of making the amendment of pleas without reſorting to EDW.,1V. 
the ſuppoſition of there being paper-pleadings ; and the 
different conſtruction the judges put upon the ſame roll of 
parchment, after andduring the term, ſatisfies us, that to 
conſtitute a record, there was not required a tranſcript from 
any leſs ſolemn paper or parchment, to one that was more ſo. 
If we were to judge from the reports of this period, in 
which there is frequent mention of the roll, with the 
above diſtinction of the ſime parchment being a roll in the 
term, and a record afterwards, without any alluſion that 
could induce one to ſuſpect the pleadings were, in any 
ſtage, to be ſought for elſewhere, we cannot help 
adopting the above opinion; which likewiſe ſeems to be 
rendered more probable, when it is conſidered, that neither 
paper nor parchment was then an article to be conſumed 
ſo profuſely as now-a-days, in multiplying copies of the 
tranſitory nature theſe muſt have been. 

Ir ſeems therefore a reaſonable conjeQure, that when- 
ever pleading ore tenus went out of uſe, it became the 
praQtiſe for the counſel to enter the declaration or plea 
upon the roll, in the office of the prothonotary ; that the 
counſel of the other party had acceſs to it, in order to con- 
cert his plea, or take his exceptions to it ; and that, when 
theſe were to be argued, the roll was brought into court, 
as the only evidence of the pleading to be referred to. 
'This courſe was certainly attended with ſome difficulties, 
and led to the expedient of putting the pleadings into. 
Paper, and handing this paper from one party to the other, 
the entry on the roll being deferred till the end of the 
term ; an improvement which greatly facilitated the peru- 

_ Mal and correction of pleadings, both of the party and his 
adverſary, and made the affair of amendments more eaſy 
and decorous than in the old method, which muſt deface 
the roll. But this could not be . till a period ar- 
: | " rived 
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rived in which ſo uſeful a commodity as paper was become 


cheaper and more common; and after all it muſt be con- 


feſſed, whatever advantage might be attained by the con- 
venience of paper-pleadings, the old method had ſimplicity 
to recommend it; for the declaration or plea, when once 
enteredonthe roll, anſwered all the purpoſes ol paper-plead- 
ing during the term, and of a record afterwards. 

To return to the declaration, and its form. As the de- 


claration was to ſet out with a recital of the original writ, it 


is plain, that where the writ was to attach the defendant, it 
ſhould begin, B. attachiatus fuit ad reſpondendum, Ec. 
The general rule for framing a declaration was, that after 
ſetting forth the nature of the action, as was done by the 
recital of the writ, it ſhould ſtate the time and place, and 
the cauſe of action; in which ſhould be comprehended 
how, and in what manner, the action accrued; and, laſtly, 


the concluſion, in which the plaintiff averred his damage, 


and offered to prove his ſuit. Reſpecting the degree of 
accuracy with which all this ſhould be ſtated, it was a rule, 
founded on ſtat. 36 Ed. III. c. 15.“ that a declaration ſhould 
not abate for want of form, ſo as it had matter of ſubſtance, 
nor ſhould it abate for ſurpluſage*. In mixt and real 
actions, the plaintiff was not to count of the day, year, 
and place, as in perſonal actions ſ. If there was any de- 
fect in the declaration, the writ likewiſe, as well as the de- 


claration, was abated t᷑. 


Taz plea of the tenant or defendant begun with the 
defence, which varied according to the nature of the action 
or the plea; that is, whether it was firſt to the juriſdiction, 
next to the perſon, then to the count, and then to the 


writ, all which were called pleas in abatement ; or, laſtly, 


to the action, which was called a plea in bar. 


Tuus in ſome actions, as in aſſiſe, dower, darrein 
preſentment, mortaunceſtor, per que ſervitia, attaint, and 


* Vid. ant. vol. II. 450. f 9 Hen. VT. 118. 16. 
* 9 Hen. VI. 26. r 3c Hen. VI. 40. 


ſeire 
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ET 


ſeire facias, the defence was, venit et dicit. In others, as 3 


in every writ of prœcipe quad reddat, of intruſion, ayel, 
eſcheat, and the like, the defence was, venit et defendit jus 
fuum quando, Sc. In others it was, venit et defendit vim 


et ini 0 
covenant, treſpaſs, treſpaſs upon the caſe, ejectment, nc 
imuſtè vexes, partition, quare impedit, quo jure, replevin, 


reſcous, recaptione averiorum, parco fracto, recto, ratio- 


nabili parte bonorum, rationabilibus eſtaveriis, actions of 


debt or treſpaſs given by ſtatute, actions of waſte, and 


other perſonal and mixt actions. In other actions the 
defence was more ſpecial: thus in a writ of right quando 
dominus remiſit curiam the defence was, venit et defendit 
f;us prœdicti petentis et ſeiſinam ſuam quando, Sc. Again, 
in the writ de nativo habendo the defence was, venit et de- 
fendit jus ſuum et omnem nativitatem quando, Cc. In 
others it was ſtill more ſpecial; as in a prohibition upon the 
ſtatutes of Richard II. and Henry IV. it was, venit 
et defendit vim et injuriam quando, Oc. et omnem contemp- 
tum, et quicquid, Ic. the ſame in actions upon the ſtatutes 
of maintenance and labourers". Thoſe defences, however, 
that were moſt ſpecial, were much contracted from the 
form of defences in the reign of Henry III. when it was 
uſual to ſet forth verbatim the remaining part of the 
defence, which now was ſignified by the et cetera, 


THe foregoing were called full defences, to diſtinguiſh 


them from a half defence, which conſiſted in cloſing the 
defence without adding the words quando, c. Thus in 
pleas to the juriſdiction, or to the perſon, the defendant 


could only make a half defence; for if he added the words 


quando, &c. the juriſdiction and ability of the perſon would 
be thereby admitted i. 
pleaded before any defence at all. fl 


Vid. Bro. Defence. | 1 


8 | Bro, Defence, 
8 * Ed. IV. 15. 40 Ed. III. 36. 


ArrER 


uriam quando, 9c. as in debt, accompt, detinue, 


Again, a miſnomer was to be 


- 


HENRY VL. 
EDW. IV. 
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ArrER the ſubſtance of the plea © was ſtated, the next 
point was to conclude it in proper form. 'Thus it was to 
conclude either to the juriſdiction, to the writ, to the 
count, or to the action. If the defendant pleaded to the 
writ, and concluded to the action, it would be repugnant 
and bad, becauſe by the concluſion he admitted the writ : 


the ſame if he pleaded to the juriſdiction, and concluded 


to the writ®, Yet, on the contrary, if the plea was to the 
action, and the concluſion to the writ, the plea would be 
taken for a good one in bar b. 

THE commencement therefore and the en of a 
a plea might be in ſome or other of the following 
ways. If to the action, Et prædictus B. per attornatum 


ſuum venit et defendit vim et injuriam quando, &c, Et dicit 


guad ipſe de debito prædicto, c. onerari non debet, quia 
dicit, c. Et hac paratus eſt verificare, unde petit judicium 
ft prædictus A. actionem ſuam prædiclam verſus eum habere 
debeat, Cc. If to the writ, Et prædictus B. venit et de- 
fendit vim et injuriam, et petit judicium de brevi originali 


| laquele prædictæ, quia dicit, &c. Et hoc paratus eſt verifi- 
cape, unde petit judicium de brevs illo, et qudd breve caſſetur 


&c. If to the declaration, the alteration was, mutatis 
mutandis, judicium de narratione, and quod narratio caſſe- 
tur. A very material part of the concluſion of a plea 
was the general averment, or paratus eſt verificare ; and 
this was required in all pleas, replications, or other pleadings 
containing matter of affirmation. But a plea that was the 
general iſſue, or in the negative, ought not to be averred. 
The nature of replications, rejoinders, and the other 
pleadings, wherever they differed from a. plea in the 
form, will be better ſeen in what will hereafter be ſaid upon 
the different parts of pleading. 

THe great object of pleading being to bring the queſtion 


between the parties to a certain _ it was Arn to 


hold 
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hold the olaintif and defendant to a ſtriẽt way of Gin CHAP. XXIII. 


his allegations, ſo that the adverſary's plea might be anſwer- 


ed directly and plainly, without leaving the ſenſe to be col- 


lected by argument or inference. Thus it was held, that 
in treſpaſs for depaſturing the plaintiff's graſs, it was not 


ſufficient for the defendant to ſay, non depaſcit herbas, for 


this they would call an argumentative plea, which the law 
would not allow ; but as it meant that the defendant was 
not guilty of the charge, he ſhould be compelled to ſay ſo, 
in the formal and eſtabliſhed plea of non culpabilis v. Again, 


in treſpaſs for entering a garden, and where the defendant 


pleaded that there was no ſuch garden, this was held to be 
argumentative; and as it amountedto the general iſſue, the 
defendant was driven to plead non culpabilis%. Theſe might 
ſeem to be prejudices in favour of an eſtabliſhed form of 
words, rather than inſtances where great preciſion was 
effected by rejecting ſuch argumentative anſwers. The 
moſt common inſtance in which argumentative pleading 


ſeemed to miſlead and confound, was where ſome ſpecial 


matter or circumſtance was ſtated, and the other party. 

inſtead of a direct denial of it, ſet up ſome contrary cir- 
cumſtance, as apparently incompatible with it, and there- 
fore in effect amounting to a denial; as where it was plead- 


ed that a perſon was reſident at B. and it was replied that 
he was reſident at F.; or where it was pleaded that one 


of the defendants was dead before the writ purchaſed, to 
which it was replied that he was alive s; or where a defen- 
dant was declared againſt as executor, and he pleaded that 
the party died inteſtate*. All theſe were pronounced ſuch 
pleadings as the law would not allow, tho? they had been 
very common in the reign of Edward III *, and were then 
the occaſion of much difficulty. For, without conſidering 
the want of preciſion in ſuch allegations, it was a great 


P 22 Hen. VI, 37, | * 19 Hen. VI. 4. 


410 Hen; VI. 16. t 20 Hen. VI. 1. 


519 Hen, VI. 1. G Vid. ant. 110, 


difficulty, 
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difficulty, when an iſſue depended upon two affirmatives, 


to decide from which place the venue ſhould come, whether 


from the place alledged by the plaintiff, or that alledged by 


the defendant. This and other conſequences from this old 


A traverſe; 


ought to traverſe the advowſon in groſs . 


tions to that rule, 
dant was of full age, there needed no traverſe that he was 


tive would be ſufficient without a traverſe : 


way of pleading, had induced the courts of late to lay it 


down as a rule, that every affirmative in pleading ſhould be 


anſwered by an expreſs negative x. Conformably with this 
rule, the above pleas ought to have gone on, and concluded 

with a denial of the adverſary's affirmative allegation, which 
was uſually done by an ab/q; hoc, or ſens ce, or, as they more 
commonly called it, a traverſe. The effect of this was, 


that whatever new matter was ſtarted, the pleadings could 
not go on without an iſſue being ſoon raiſed, to be decided 


either by the court or a jury. 

Tavs where the declaration was for rent for the occu- 
Pation of twenty acres of land, and the defendant pleaded 
a leaſe for twenty acres and twelve more, he was bound to 
traverſe the leaſe. for twenty acres . When the plaintiff 
claimedan annuity by preſctiption, andthe defendant pleaded 
an annuity by grant, he was to traverſe the annuity by pre- 
ſcription :. Where a plaintiff claimed title to an advowſon 
in groſs, and the defendant ſet up a next preſentation, he 
Notwithſtand- 
ing it was now conſidered as a general rule that two affir- 
matives could not make an iſſue, there ftill remained ſome 
veſtige of the old forms, which were now taken as excep- 
Thus if it was averred that the defen- 


If no negative went before, an aſfirma- 
thus the plain- 
tiff might ſay, that I. S. who appears, is I. S. of D. and 
the party ſued is intended to be J. S. of C. without a tra- 
verſe©; and ſome other caſes ſtill exiſted, where the iſſue 
was held ſufficient without a traverſe, 


not within age b. 


rs gy VI. 8. 9, 10. 
34 Hen. VI. 3. b. 
* 32 Hen. VI. 4, 5. 


38 Hen. VI. 33, 34. 
b 19 Hen. VI. 54. | 


© 33 Hen, VI. 10. 5 
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Tars was tlie general idea upon which a traverſe was in- CHAP; XXIIL. 
troduced; and when the matter pleaded conſiſted of one HENR _— 


fact only, the application of it was obvious and eaſy ; but 
where a plea alledged ſeveral facts and circumſtances, it 
was a conſideration of no ſmall difficulty to decide which 
of them ſhould be picked out by the traverſe as the main 
point to be denied, and of courſe to reſt the iſſue upon. 


Much argument aroſe upon a doubt of this ſort, where a 
formeden in diſcendre was brought on a gift to the father 
and mother of the demandant in tail. The tenant pleaded | 


that he, long before the donors had any thing in the land, 
was ſeiſed thereof in his demeſne as of fee; and being ſo ſeiſed 
and being within the age of twenty one years, he infeoffed 


the donors, to have and to hold to them and their heirs; 
and the donors being ſo ſeiſed made a giſt to the donees in 
tail, who had iſſue the demandant and died; and that the 


tenant being within age entered, by force of which entry he 
vVas ſeiſed in his remitter, and ſo he demanded judgment of 


the action. To this the demandant replied, that the donors 


made the gift to the donees, as had been ſtated in the decla- 


ration, ſans ce that the tenant infeoffed the donors in the 
manner they had pleaded. It was objected to this replica- 


tion, that the feoffment was only the conveyance to the bar, 
and that it was not the conveyance, but the matter and 


ſubſtance of the bar which ſhould be traverſed, confeſſed, 


or avoided ; and there was great debate whether the ſei/m._ 


or the feoffment ſhould in this caſe be traverſed: but the 
court held the feoffment to be the ſubſtance of the bar, and 
therefore that it was properly traverſed 4. 

Tuls was a queſtion, whether a Jelſin or a feoffment was 
the proper point to be traverſed: in the ſame year we find 
a caſe where the like doubt aroſe between a diſſeiſin and 
a feoffment. In treſpaſs quare clauſum fregit, the defendant 
pleaded that one Richard Rawlins was ſeiſed of the ſame 


| | Long. Ed. IV. , , 11, 13. | . 
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cloſe in fee, and long before the treſpaſs infeoffed the defen- 


dant in fee; and he gave colour to the plaintiff by the ſaid 
Richard, and ſaid the plaintiff entered, on whom the defen- 
dant re-entered, and committed the treſpaſs. To this the 
plaintiff replied, that true it is that Richard was ſeiſed in 
his demeſne as of fee; but being ſo ſeiſed, he infeoffed one 
Peter Bennet in fee, by force of which he was ſeiſed, and 
upon him the ſaid Richard entered againſt his own feoff- 
ment, and difſeiſed the ſaid Peter; and the ſaid Richard 
being ſo ſeiſed, made the feoffment to the defendant as he 
ſuppoſed, upon whom the ſaid Peter entered and was ſeiſed 


in fee, and being ſo ſeiſed infeoffed the plaintiff. To all 


this the defendant made no other rejoinder, than that the 


ſaid Richard did not difſeiſe the ſaid Peter. It was objected 


by the plaintiff, that this traverſe was not properly taken, 


| becauſe the diſſeiſin was not the force of the title, but the 
' feoffment made to the perſon whoſe eſtate the plaintiff had 
before the feoffment to the defendant. This feoffment they 


ſaid was the force of the title, and the diſſeiſin only the 
conveyance to it. It was alledged in the argument on one 
ſide, that the common practice had been to traverſe the 
feoffment : it was as ſtrongly contended on the other ſide, 
that it had never been ſo adjudged ; but that, on the con- 


trary, i it had been determined that the traverſe of the diſſeiſin 
was the proper pleading. To this effect indeed we find 
a rule laid down ſo far back as 9 Hen. VI. which ſays, that 


wherever a diſſeiſin was alledged in a bar or replication, i it 
ſhould always be traverſed*. Afterwards, indeed, it was laid 
down by Needham, that the traverſe might be ezther to the 


feoffment or the diſſeiſin ; and in the preſent caſe they held 


te traverſe to the feoffment to be good , without any re- 
gard to, or indeed mention of the above rule ; ; and left it for 


after- times to reconcile theſe differences, * holding, ac- 


© gcien. de plead. 358. | Long, 5 Ed. IV. 136, 137. © Ibid, 138. 


cording 
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CHAP, 
cording to the opinion of oben, that in fuch caſe XXIII. 


either traverſe was good. 

Wu pleadings were long and ſpecial, Fn of courſe 
drove one of the parties to à traverſe, and occaſions were 
continually furniſhed to enquire what matters were tra- 
verſable and what not, whether in pleas or in declarations. 


This made one of the niceſt and moſt curious parts of the 


ſcience of pleading. To enter minutely into it would carry 
us too far: from what has been already ſaid, it appears 


that a traverſe ſhould be directed to that which is the ſub- 


ſtance and matter of the title ; hut ſuch was the ſubtilty 
with which points of law were treated, that this general 
rule ſtood in need of many auxiliary ones to aſſiſt the mind 
in judging of the particulars that ſhould or ſhould not be 


_ traverſed. 


Taz ſame love of preciſion which 3 the courts to 
diſcountenance argumentative pleading, led them to paſs a 


like judgment, and with the ſame juſtice, on what was called 
a negative pregnant. An inſtance of this may be ſeen, 
where in an action on the caſe againſt an innkeeper, for 

goods loſt by his default, the defendant pleaded that they 


were not taken by his default; which anſwer was conſtrued 


to be a denial pregnant with an Admiſſion that they might 
be taken, tho' not by his default; and therefore the court, 
in that caſe, compelled the defendant to plead the ſpecial 


matter b. Again, where an action was brought againſt a a 


man for burning the plaintiff 's houſe by negligently keep- 
ing his fire, the defendant pleaded that the houſe was not 
burnt by his default in keeping his fire: this was held a ne- 
gative pregnant, for the ſame reaſon as the beforementioned 
plea l. There ſeems therefore to be this ſort of affinity 


between an argumentive plea and a negative pregnant; 


that as the latter is a negative pregnant with an affirma- 
tive, ſo is the former an — pregnant with a my 


> 44 Hen VI, 38, 39. 1 28 Hen, VI. 7. 
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tive; and the cure for both is, in moſt caſes, to add, or at 


leaſt to ſubſtitute, a direct denial of the ſubſtance: and git 


of the plea or declaration which is to be anſwered. 


Ir the courts would not admit a plea that did not direaly 


auſwer the adverſary's allegation, neither would they allow 
'one that contained a multiplicity of matter, to each of 


which a diſtin anſwer ought to be made: ſuch was called 
a double plea. Thus where baſtardy was pleaded as to one 
acre, and jointenancy as to another, this plea was held 
double, becauſe baſtardy went to both *. Again, where a 
defendant, in avoidance of a bond, pleaded impriſonment at 
one place, and detainer till he made an obligation at an- 
other, this was held double l. In debt for four marks of rent, 
the defendant pleaded firſt that one only was due; and fur- 
ther he pleaded, as to part a tender, and as to the remainder 


an entry before the day: this was held double m. The remedy 


in this and other caſes, where the party thought he had 
more points than one to object, and he would not willingly 

reelude himſelf of one by ſtating only the _ was to 
ſet forth that one in a proteſtation. 

Turxk were caſes where multiplicity of matter might 
be ſtated without the charge of duplicity. Thus where 
the plea concluded with a non eff factum, all the ſpecial rea- 
ſons for the deed being void might precede . Again, a 
plea with atraverſe was notdouble, becauſe the traverſe was 
held to wave the plea o; the conveyance to the traverſe 
being no more conſidered than what was taken by proteſta- 
tion. In ſome caſes, however, double pleading was allowed: 
thus in juſtification for falſe impriſonment, twenty cauſes 
might be alledged without the charge of being double b. 
Again, in favour of life, it was allowed in an appeal to 
plead ſome ſpecial matter, and then to 32285 over to the 


* 4. 
2 Hen, VI. 33. o 9 Hen. VI. 26. 
1 37 Hen. VI. 15. 47 Ed. IV. 22. 
122 Ed. IV. 39. 


m 3 Hen. VI. 16. 19. 
1 28 Hen. VI. 26, 27. . 
x A PRoO- 
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A PROTESTATION was likewiſe neceſſary where the 
party would otherwiſe be concluded by force of the plea; as 
if a lord pleaded nil debet to debt brought by his villain, 
this would operate as an infranchiſement, becauſe it ad- 
mitted him capable of having property : he might there- 
fore proteſt that the plaintiff was his villain, and for plea 
ſay, that he owed him nothing. For theſe reaſons a pro- 
teſtation in after-times was very ſignificantly termed © the 
excluſion of a concluſion.” The rule in making a pro- 
teſtation was, that it ſhould not be repugnant to the matter 
ſtated by way of plea. Thus where a defendant in replevin 
proteſted that he did not take the cattle, and for plea ſaid 
there was no ſuch vill, and then avowed to have a return; 
this was held to be ſuch a repugnancy between the pro- 
teſtation and the avowing for a return, that they could not 
ſtand together. If the plea was found for the party plead- 
ing the proteſtation, the proteſtation would ſerve; but if 
_ againſt him, it would not ſerve the purpoſe it was deſigned 
for. Thus where a defendant in replevin avowed for rent, 
alledging that the plaintiff held by homage, fealty, and 
rent; and the plaintiff ſaid that he held by the rent, and 
nething of the rent was arrear, and pleaded on, proteſting 
that he did not hold by homage; there, if the plaintiff 
barred the defendant of his avowry, he ſhould be excluded 
from demanding homage afterwards. Again, where in 
forger of falſe deeds the defendant took the forging by pro- 
teſtation, and traverſed the publication, and that was found 
againſt him, the proteſtation would not aid him. 

Ir was not ſufficient that every ſingle plea was'drawn 
with the preciſion and accuracy above required, unleſs the 


ſucceſſive pleas alledged by the ſame party, were purſuant 
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A proteſtation. 


Departure is 
plea ding. 


to and fortified what went before. It was therefore re- 


quired that the matter firſt alledged ſnould not be departed 


from, but that whatever was added in the ſubſequent plea, 


1 20 Hen. VI, 28. | 9 Hen. VI. 26. and 59, 33 Men. VI. 4s: 
| | | ſhould 
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HAP XXIII. ſhould be in ſupport and aid of it, otherwiſe the plea was 
HENRY VI. - bad : if therefore a defendant in his bar ſhould alledge a title 
EDW, W. to the whole eſtate, and in his rejoinder he ſhould make 
| title only to a moiety, this was held a departure, and as 
| ſuch the rejoinder was bad :. The conſtruQtion of pleas in 
theſe caſes was very ſtrift, as may be ſeen in the following 
inſtance. A tenant pleaded a deviſe to him; the plaintiff 
replied that the deviſor was an infant; to which the defen- 
dant rejoined, that mfants might deviſe by cuſtom : this re- 
joinder was held a departure vow the bar, which alledged 
a deviſe generally v. 
| Wꝛx come now to conſider the nature of 3 Plead- 15 
Colour in plead- ing, a device of which we found ſome inſtances in the reign 
Ow of Edward III. * but which was now grown into a ſettled 
form of pleading, and was explained upon grounds and 
Principles that appeared ſatisfactory to the minds of ö lawyers. 
This pleading was uſed in aſſiſes, in writs of entry in nature 
of an aſſiſe, and in treſpaſs. The matter ſuggeſted in this 
way was always a fiction, and owed its origin to two cir- 
cumſtances: firſt, a jealouſy in defendants of truſting 
certain ſpecial points of defence to the verdict of jurors: 
and ſecondly, a rule of law, that if ſuch ſpecial points 
amounted in fa& to nothing more than the general iſſue, 
they ſhould not have the effect of taking the cauſe from the 
verdict of the jury to the judgment of the court, but the 
defendant muſt plead the general iſſue in the uſual form ; as, 
uul tort, nul difſeiſſ ny in aſſiſe ; ne difſei/a par, in a writ of 
entry; and not guiity, in . 

. Tavs ſuppoſe A. had infeoffed B. of certain land, and 
an aſſiſe was brought by a ſtranger againſt B.; in ſuch caſe 
the tenant would be led by the inclination- of his own 

mind not to plead the general iſſue, becauſe then the vali- 
dity of the title and feoffment would be decided on by the 
jury; but he would endeavour to ſtate a ſufficient bar to the 
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| 1 23 Hen. VI. 51. v 37 Hen. VI. 5. * Vid, ant. 24. 
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aſliſe, ay bring the queſtion to the opinion of the judges; 2 
by ſaying, that A. was ſeiſed, and infeoffed him, by force HEN RV vi, 
whereof he entered, and then he would pray judgment if FDW. NV. 
| the aſſiſe would lie. But here the law would pronounce 
that this plea was not good, for it amounted to the general 
iſſue, which he muſt be compelled to plead in terms, or 
the aſſiſe would be awarded. The tenant therefore, in 
order to attain the object of having the matter decided by 
the court, uſed to give the plaintiff colour, that is, 4 
colour of action, by which it would appear dangerous for 
the tenant to truſt the matter, he had pleaded, to the judg- 
ment of unlettered men. Thus, in the above caſe, when the 
tenant pleaded that 4. infeoffed him, he would add 
further, that the plaintiff claiming by colour of a deed of feoff- 
ment made by the ſame feoffor, before the feoffment made to the 
| ſaid tenant (by which deed no right paſſed) entered, upon 
whom. the ſaid tenant entered; and then he would pray 
Judgment if the aſſiſe ſhould paſs and becauſe, in this caſe, 
it might appear doubtful in the minds of unlettered 
men, whether any thing did or did not paſs by the firſt. 
feoffment, as ſuggeſted, the law allowed that ſpecial matter 
to conſtitute a plea in bar ſufficient to call upon the judges 
to decide whether the Loom feoffment had my ſuch effe& 
or not . | 
Tuts idea of giving colour was further refined upon; 
for beſides ſuggeſting that the plaintiff claiming by colour 
of a deed of feoffment made by a ſtranger (Where nothing 
really paſſed), entered upon the freehold; they uſed ta add, 
upon whom A. B. entered, upon whom the tenant entered; 
whereas there was no more an entry by A. B. than there 
was a feoffment to the plaintiff. The reaſon for this man- 
ner of pleading was, to protect the defendant from the con- 
ſtruction that might be raiſed to his diſadvantage upon the 
firſt of theſe pleas; tor if the tenant * that pleading con- : 


<* 


— 


+ 
x 
. 8 = 
WOW". = g Fwy : n ö * e n I — N in e ” 
— — - " wn — —— 2 * — — r 2 * 5 V . 2.6h 12-9 — — <= 
F bm ] . oo cor Rr ren - "2550 —— at tran — —2— 
———— ow = os * — — —— — — — — * 


A I —— As ape OGG — 


Dr . == TR rn 


* 
1 . 
. nt TIES r - 
. . nee Ec 
8 — — — — o —— > — * —— —— 
e 1 — — 


Pn — - 


_ — — vw moons ro ems, —— 1 eons Beams Lon 1 is —— 


8 nds 2 
5 —— 2 — 
— 


Doct. and Stud. 293. 


felled 


CHAP. XXIII. 


HENRY VI. 


EDW. IV. 


HISTORY OF THE 


feſſed an eden entry upon the plaintiff, or an imme- 


diate ouſter of the plaintiff, the conſequence would be, 
that ſhould the title be afterwards found for the plaintiff, 


the tenant would be convicted of the diſſeiſin by his own 
confeſſion: and becauſe the tenant, though he had no 


right to the land, might yet be no diſſeiſor, it was uſual 


to adopt the ſtyle of pleading laſt mentioned for his 
protection *. 


Tus is the general es upon which pleading colourably 


was firſt reſorted to and allowed by the courts. When 


this manner of pleading had once eſtabliſhed itſelf, ſeveral 
rules obtained for the government of it, which, in ſome 
meaſure, reſtrained the fancy of counſel in the choice of 
ſuch fictitious circumſtances as were to be ſuggeſted in 


this colourable way. The principal of theſe rules, and 


indeed that which ſeemed to be of the eſſence of colour, 
was, that it ſhould conũſt of ſome matter of law, or other 
difficulty to the lay-gents. For example, if I bring an 
aſſiſe againſt you, and you plead that you leaſed the ſame 
land to A. for his life, and then granted the reverſion to 


me, and afterwards A. died, and I claiming the land by 


virtue of this grant, to which the tenant never atturned, 
entered: or, if a tenant pleaded that he leaſed to the 
plaintiff, and afterwards the plaintiff ſurrendered ſuch leaſe: 
in the firſt of theſe caſes, the lay-gents were not capable of 


deciding that the grant was defective without attornment; 


nor in the ſecond, that a ſurrender might be made by 
parol. Again, if the tenant ſaid that the father of the 
plaintiff leaſed to him for the life of another, and afterwards 


releaſed to him, and the plaintiff, ſuppoſing that the father 


died ſeiſed of the reverſion, ouſted him after the death of 
the ceflui que vie; this would be a good colourable plea, 
becauſe the lay-gents could not determine how the releaſe 
enured, whether by way of feoffment, enlargement, con- 
firmation, or extinguiſhment of eſtate. Again, if the 
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tenant 
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tenant pleaded, that the father of the plaintiff infeoffed CHAP. XXII. 
him, and he ſuffered the father to hold and occupy the 2 
land at will; or if he pleaded that the plaintiff claimed as EDW. IV. 
baſtard and eldeſt ſon; theſe were points of difficulty 
which ſhould properly be decided by the court, and therefore 
were good colourable ſuggeſtions. But if the tenant ſaid, 
that he was ſeiſed till the plaintiff diſſeiſed him, upon whom 
he entered, it was ill; becauſe all men, however unlearned, 
know, that in ſuch a caſe the tenant was no diſſeiſor: the 
ſame if he ſaid that the plaintiff claimed as younger ſon, 
becauſe every one knows the younger ſon cannot inherit 
before the elder. Such therefore, as caſes perfectly in- 
telligible to the unlettered, were adjudged by law improper 
to be ſent to the jury on the general-iſlue *. | 
ANOTHER rule reſpecting the matter pleaded colourably 
was, that it ſhould give to the plaintiff a fair pretence 
on which to ſupport his action. Thus, in treſpaſs for 
goods, it was neceſſary to give a poſſeſſion to the plaintiff, 
though without title, becauſe that was a good ground for 
an action of treſpaſs; as to ſay, that the defendant being 
in poſſeſſion of the goods as executor, the plaintiff took 
them, and the defendant retook them ®. In treſpaſs for 
taking goods, the defendant ſaid, that before the plaintiff 
had the goods, he was poſſeſſed of them as of his own pro- 
perty, and bailed them to A. to be rebailed to him; and 
that A. gave them to the plaintiff, who ſuppoſing the pro- it 
perty to be in A. took them, and the defendant retook bl 
theme. A third rule in pleading colourably was, that it = 
ſhould always be given by the defendant to the plaintiff, 
and always in a plea in bar . Such were the principal 
rules by which theſe fictitious ſuggeſtions were meaſured; 
and provided theſe, and ſome others of leſs conſequence, 
were adhered to, the defendant was at liberty to ſtate 
whatever happened to ſtrike his mind; colours being as 


* 19 Hen. vi. 21. © 5 Hen. VI. 31. 
7 Hen. VI. 35, 4 19 Hen. VI. 32. 
; * : ; 
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various as the poſſible ways in which the ſubjeẽt in queſtion 
might be transferred and poſſeſſet. 

Ir ſeems not to have been quite clear in what caſes the 
defendant was required to give colour, and in what the 


ſpecial matter of itſelf conſtituted a good bar. To form 


a judgment of this, we muſt content ourſelves with ſome 


few determinations, without attempting to diſcover the 


reaſons upon which they were decided. It is ſaid, that 


where ſuch matter was pleaded as bound the poſſeſſion 


only, the defendant ſhould give colour ; as in caſe of a dy- 
ing ſeiſed, and a diſcent to the defendant ©. But where 


the right was bound as by feoffment with warranty, by 


fine, and the like, there no colour need be given. Again, 
if a defendant pleaded liberum tenementum, he need not 
give colour, nor where he juſtified as ſervant to one who 
had the freehold f: the ſame where one juſtified for a 
diſtreſs; becauſe, ſays the book, where no property was 
claimed, there no colour need be given b. It was held, 
at one time, that in juſtification for taking as wreck, or as 
the goods of felons, the defendant ſhould give colour“: 
but afterwards it was laid down, that in thoſe cafes, and alſo 
in juſtification for tythes, for waif and ftray, or as a purchaſe 
in market overt, no colour need be given; though, 

in the caſe of goods ſold in market overt, they made this 
diſtinction: If the defendant ſaid ſimply, that A. ſold 


them to him, he need not give colour; but if he had ſaid, 


that 4. was poſſeſſed of the goods as of his proper goods, 
and ſold them to him, colour ſhould be given; becauſe, 
in this latter caſe, he fully ſtated, that no property was in 
the plaintiff, and therefore that he had no colour of an 
action; but in the former, there might be ſtill a property in 
the plaintiff *; which diſtinction ſeems analogous to that of 


the two caſes before mentioned, where the right, and 


© 22 Hen, VI. 18. | | h 39 Hen. VI. 2, 9 Ed, 1V. 22. 


#  * ar Bd. IV. 5; aBV& IV, 4. i 21 Ed. IV. 18, 65, FR 
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he was to give colour l. If the plea was founded on an act 
of parliament, no colour need be given ; becauſe, Sp the 
book, an act of parliament bound all parties. | 

Ir would be unneceſfary to enter further into a diſcuſſion 
on this obſolete piece of learning, which in a ſubſequent 
period was reduced to a more ſimple form, and at length 


went quite out of uſe. In the time of which we are nor 


writing, this was a very prevailing faſhion of pleading; 


and the reaſons, that were advanced to give it authority, 


were thought to be well founded: a time came, when 
theſe were leſs conſidered, and the device of colour 
appeared to pleaders not ſo indiſpenſably neceſſary. How 
this change in opinions operated, will be ſeen hereafter. 
-INSTEAD of taking upon himſelf the defence of the ac- 
tion, the defendant, as we haveſeen, might call in the aſſiſtance 


of another perſon to protect him in his defence. One way 


in which a defendant might protect himſelf was by voucher, 
which was allowed only in real actions. This is as antient 
as any thing in the practice of our courts, and has already 


been ſo fully explained", as to need no recapitulation. 


The preſent practice ſtpod upon the law in Bracton's 
time, and the few alterations which had been made by 
ſtatute in the reign of Edward I. and ſince; and to add 
any thing to the much that has already been _ might 
be thought an unneceſlary repetition. | 

Ir is not ſo with aid prier, which bears "on ainity 
with vouching to warranty, and probably was firſt ſug- 
geſted by it. When an action was brought againſt a per- 
ſon, who, though in poſſeſſion of the thing in queſtion, 


had not the complete and intire property; and if judg- 
ment paſſed __ _ another perſon who had right 


' 4. IV. 27, 


2 vid. nat. vol, I, g 
m 3 Ed. IV. 2. 85 
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| where the poſſeſſion only was bound. For the ſame reaſon, CHAP. XXII. 
where a defendant pleaded wardſhip through a ſtranger, — = 
EDW. IV. 


Aid prayere” 
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_ CHAP. XXIM. would be injured ; the tenant or defendant night pray 


to have the aid of ſuch perſon to defend the ſuit. Thus a 
tenant for life, by the . courteſy, or the like, might pray 


aid of him in reverſion or remainder, to plead for him and 


defend the inheritance. The entry of aid prier was 


thus: Et. pra dictus tenens per attornatum ſuum venit, 


et dicit quod, Qc. (then the cauſe of aid prayer was al- 
jedged) Et fic prædictus tenens dicit quad ipſe tenet, et die im- 
petrationis brevis originalis prædicti guerentis tenuit tene- 
mentum prædictum pro termino vitæ ſuæ remanere cuidam 
præ fate B. et heredibus maſculis de corpore ſuo exeuntibus, 
fire quo idem tenens non poteſt tenementum prædictum cum 
pertinentiis in placitum deducere, neq ; pre fato querenti inde 
reſpondere. Et pETIT AUXILIUM de iþſo B. Sc. Et ei 
conceditur, Fc, Ides præceptum eſt vicecomiti qudd 
Summoneat per bonus ſummonitores prædictum B. quad fit 
hic a die Paſche, Sc. ad Jungendum cum præ fato tenente 
fomul, &c. in reſpondendo pre fato querenti de pre fato pla- 
cito fi, Cc. idem dies datus eſt partibus prediftis, & ce. 
Upon demand of aid, and the prayer being granted, a ju- 
dicial writ was ſued out by the tenant, called a ſummons 
ad auxiliandum; at the return of which, if the prayee did 
not- appear or eſſoin, or if he after made default, judg- 
ment was entered, quod tenens ad narrationem prædicti gue- 
rentis ſine præ auto B. reſpondeat. | 

A TENANT for life had his option, eithes to. —_ 
the reverſioner, or pray him in aid p. If the remainder 
in fce was to the tenant for life and another, he ſhould 
have aid of that other %. A tenant might have aid of 
a remainder-· man in fee, without chewing a | deed; 
ſor the feolfment might be without deed r. If aid 
was prayed of a reverſioner, who took the reverſion as 
conuſee of a fine, this amounted to an attornment of the 
prayor 5. Aid of the reverſioner might be had in a writ 


o Kaſt. Aid Prier. * 22 Hen. VI. 1. 
„„ „ 57 Hen, VI. 5. 
1 33 Hen. VI. 6, 
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of entry, in * an aſliſe, though not in an aſſiſe?; CHAP. XXII, 


| becauſe the tenant was ſuppoſed to * in by reaſon ot his 
own tortious act. 
Wx find lunar of aid welt in e ae as in 


replevin, treſpaſs, debt, and annuity; in a ſcire faciat, 
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in attaint, raviſhment of ward, and ejectment of ward. It 


another perſon was intereſted in the thing claimed of the 


defendant, there was the ſame reaſon as in real actions 


that he ſhould have the aid of ſuch perſon to protect his 


preſent poſſeſſion, or title. Thus, if a writ of annuity, or 


debt for arrears of an annuity, iſſuing out of a benefice, 


was brought againſt the parſon, he might have aid of the 
patron and ordinary; the two perſons who ſhould have con- 
_ curred in ſuch. a grant, if any was made, and who atleaſt 
were intereſted that the benefice ſhould not be charged 
with ſuch a demand after the death of the preſent incum- 
bent u: if, therefore, ſuch annuity was upon the parſon's 
own deed, as this only bound him, he couldnot have their 
aid*. Thus in a replevin, a tenant for life of ſeignory 
might pray aid of the reverſioner ; and a plaintiff in re- 
plevin, being a termor, might have aid of the reverſioner® ; 


becauſe in both theſe caſes the reverſioner would be 


charged with the event of the ſuit. Where a defendant in 
treſpaſs juſtified by commandment of one who had the 


freehold, he might have aid of ſuch freeholder :. In gene- 


ral, in perſonal actions, it was a rule that no aid prayer 
ſhould be had before iſſue joined ; but this was liable to many 
exceptions, and it was a point of much controverſy, when 
aid ſhould be allowed before iſſue joined, and when not b. 


Alp of the king was a piece of learning dependinz upon 


conſiderations ſomewhat different from thoſe which govVern- 
ed the per of aid in the caſe of common perſons. In 


t 14 Hen. VI. 22. 4 Ed. IV. Y 9 Hen. VI. 26. 
1 3. Bi © | * 6 Ed. IV. 2. 
v2 Hen. VI. 8. . Þ + Hem. VE. 42. 
* 2 Hen, VI. 12. | > 7 Ed. IV, a. 3 Ed. IV. 24. 
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CHAP. XXII. the firſt place, as the king could not be vouched, a tenant 
— — 
HENRY VI. was driven to pray aid of the king in all inſtances where, 
EDW. IV. from the nature of his eſtate, he would be intitled to vouch 
a common perſon, or to have warranty of charters ©; and 
in ſuch caſe, if he loſt, he would, as in caſe of voucher, 
be intitled to recovery in value by petition 2. Aid of the 
king was therefore of two kinds: it was either upon a 
warranty, and was for the purpoſe of recovery in value, 
and then it correſponded with voucher ; or it was founded 
on the feebleneſs of the tenant's dias, and then it corre- 
ſponded with the aid prier, of which we have juſt been 
ſpeaking. On this, as well as other accounts, there were 
ſeveral material differences between the practice of praying 
| | aid of a common perſon, and of the king. Thus in the 
p | former caſe, if it was in an aQtion of treſpaſs, it could not 
de till after iſſue joined; in the latter, it muſt be before :; 
becauſe the king ſhould not be put to ſupport an iſſue that 
was joined by a common perſon *, ; 
By aid and voucher, a third perſon was introduced into 
the action, through the ſolicitude of the tenant to defend 
the ſubje& in diſpute. If the tenant took another part, and 
appeared to defend faintly or colluſively, or made default, 
1 the perſon in reverſion or remainder, or any one otherwiſe 
l | intereſted, by authority of certain ſtatutes paſſed in the 
j | reign of Edward I. and extended in ſubſequent reigns 8, 
| | might pray to be received, and defend his freehold or inhe- 
j ritance. The entry in ſuch caſe was as follows : Super 
| quo venit quidam A. hic in curid in propriũ per ſond, et dicit 
gudd diu ante diem impetrationis brevis originalts,, Oc. 
Then the record ſet forth the ſeiſin in fee of A. who leaſed 
| | | to the tenant for life, the reverſion in fee continuing in . 
| and then it went on, Et dicit quad pro eo qudd prædictus te- 
nent, c. in brevi PR non n, auæilium de 2 4. 


e 9 Hen. VI. 56. OW. f 7 Ed. IV. 8. 
* 9 Hen, VI. 3. | & Vid. ant, vol. II. 181. 


© 35 Hen. VI. 56, 
ne; 


. 
* 
| 
ll 
4 
| 
| 


ENGLISH L A W, 


meg; ati; ad warraontizandum, c. ſed ber HAP. 
2 et colluſaonem inter ipſos querentem et FeREnZem, iu- HEN V VI. 


tentione ad faciendum ipſum A. amittere inde jus 
fictè placitaverunt, et loc paratus eſt veriſicare; unde ex quo 
idem A. venit ante judicium redditum paratus præſato que- 


renti reſpondere, et Jus ſuum de fendere, petit qudd ADMITT A- 


TUR ad defenſionem Juris ſui h. 
Tux time of praying to be e was, when judg- 
ment was about to be given for the demandant, without 


further proceſs. Upon the receipt of the reverſioner, the 
demandant might count againſt him de novo; for by the re- 


ceipt the former count was waved, and no advantage could 
be taken of any defect therein l. The perſon received 
' might plead almoſt all pleas, and take all advantages which 
the tenant might, ſuch as voucher, aid, age, andthelike*; 
but he could not imparle: and if he made default it was 


peremptory, and judgment was entered againſt the tenant, 


without taking any notice of the tenant by receipt; becauſe 
the tenant by receipt having alledged that he was paratus 
petenti reſpondere, he ought always to be preſent in court l. 
Receipt was only allowed in real actions; but it had been 
extended beyond the actions mentioned in the ſtatutes of 
Edward I. as to waſte, quem redditum reddit, and many 
others. 

To all the foregoing prayers the demandant or plaintiff 
might, by way of counterplea, alledge ſuch matter as would 
take away the prayer of the tenant or defendant ; and the 
vouchee beſides might counterplead the warranty, andſhew 
that he was not bound to warrant the land, | 

THE common counterplea to aid and receipt was, that 
the prayee had nothing in the reverſion the day of the writ 
purchaſed. It uſed to be common for a tenant, after the 
writ was 8 to convey the eſtate in fee, and take 


k Reſt. £230. 221 Hen. VI. 28. 
i 33 Hen, VI. 53. L 2i Hen. VI. 48. 
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back an eſtate for life, ſo as to baffle the demandant: 
when a tenant who had ſo acted, pleaded that he was only te- 
nant for life, this uſed to be replied, and would ouſt him of 


his aid; and if replied to the prayer of receipt, it would ouſt 


ſuch colluſive reverſioner of his receipt a. The common 


counterpleas to voucher of warranty were ſuch as are given 


by the ſtatutes of Edward I". 


Axor HER way in which a defendant might relieve him- 
ſelf from the burthen of conteſting ſingly with the plain- 


tiff, was by garniſbment and interpleader. The former of 


theſe was allowed only in the action of detinue; the latter, 
tho' more frequently uſed indetinue, might likewiſe be re- 


ſorted to in ſome other actions. 


THe practice of depoſiting deeds in the hands of a third 
perſon to await the performance of covenants, or the doing 
of ſome act, upon which they were to be re- delivered toone 
or other of the parties, ſtill continued®, and gave occaſion to 
many actions of detinue, which were brought againſt the 
depoſitory of ſuch writings, whenever the criſis happened 
for their being demandable, according to the terms of the 
agreement on which they were depoſited. It was in theſe 
actions that the defendant would find himſelf driven to call 
in the other party to the agreement and depoſit, that the 
re-delivery might be made to the perſons who had a legal 
right to call for it from the defendant. Thus in an action 
of detinue for ſuch deeds delivered by the plaintiff to the 
defendant to be re-delivered, the defendant would plead 
that they were delivered by the plaintiff and one F. N. 


vpon certain conditions, and he did not know whether the 


conditions were performed, therefore he prayed garniſhment 
(as it was called) againſt J. N.; that is, that F. N. might 


be ſummonedto ſhew whether they were: upon this a ſcire | 


facias would iſſue againſt F. N. who under the name of 


= 21 Hen. VI. 13. 4 Ed. IV. 14, * Vid, ant. vol. II. 335, 336- 


garni ſbee 
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garniſhee became deſendant to the ſuit, the firſt defendant CHAP, XXIII. 
being conſidered as out of court by the garniſhment. HERE 
Tux entry upon the record ttood thus: Et prediflus EDW. Iv. 
defendens in propria perſon venit, Ic. Et proferendo hic in | 
curid car tam, &c. faratus ad deliberandum cui vel quibus 
curia domini regis concederet, dicit quad carta illa die anno 
et loco ſupradictis, eidem de fendenti tam per prædi dtum gue- 
rentem quam quendam I. N. unanimi eorum aſſenſu et con- 
ſenſu, equa manu liberata fuit ſub certis conditionibus cuſto- 
diendis, et eidem querenti et I. N. aut eorum alteri ſub condi- 
tionibus illis reliberandam, ſed utrim conditionis il æ ex parte 
prædicti I. N. adimpletæ ſunt necne, dicit qudd ipſe omnino 
ignorat. Et petit quod prædictus I. N. inde pk AMUNIATUR 
et ei conceditur, &c. Idea preceptum eſt vicecomiti, qudd per 
probes, Ec. ſcire faciat prefato JI. N. quid fit hic in octabis, 
Ec. oftenſurus, Cc. quare carta prædicta pref.ito querenti 
| liberari non debeat fi, &c. Idem dies datus eſt partibus præ- 
didtis hic, Cc. RT, | 

Wur the garniſhee appeared, he was to plead; and 
many queſtions aroſe upon what the garniſhee might plead, 
and what not. It was very early ſettled, that he ſhould not 
plead a miſnomer of himſelf in the ſcire faciasv; nor ſhould 
he plead in abatement of the writ of detinue, becauſe it 
was in effe& his own writ, he being a party of the bail-- 
ment a; and yet he was allowed to plead excommunication 
of the plaintiff", or releaſe of all actions. He was not to 
have oyer of the declaration, unleſs he appeared at the firſt 
day; and he was not to be declared againſt afreſh, nor could 
plead to the writ or declaration, if admitted by the defen- 
dant * He might not plead foreign matter, but only in : 
caſes apparent, as amicus curie”, If the defendant had 
ſtated what the conditions were on which the deed was to be 


© Raſt. 212. | 5 20 Hen, VI. 28, 
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delivered, or he admitted thoſe alledged by the plaintiff,” the 
garniſhee could not vary from them, and alledge different 
conditions; but if the defendant alledged certain conditions 


generally, then the garniſhee might ſhew them ſpecially *. 


The remedy for the garniſhee, if he conceived the condi- 
tions to be different, was to bring a new action againſt the 


_ defendant ; and then the conditions might be conteſted be- 


tween the two Am by W art cf as will be ſhewn 


_ preſently v. 


Ix the plaintiff ſucceeded in his action, the Judgment 


againſt the defendant was to recover the deed, which 
had remained in the cuſtody of the court to abide the deci- 


ſion of the ſuit, and againſt the garniſnee for damages in 


the delay occaſioned by his plea: if he failed, the garniſhee 


would have damages againſt him *. The execution of the 
garniſhee was only of his goods, chattels, and land, and 


not of the body, becauſe he was not a party to the original 


writ*. If the plaintiff replied to the defendant's prayer, 


that the deed was delivered by himſelf alone, and traverſed 


Of Interpleader. 


the delivery by him and the ſtranger, this would prevent the 
garniſhment v. The plaintiff might reply to the plea of 
the garniſhee, but not the defendant, as he was out of 


court. Garniſhment might be had againſt executors, as 


well as the principal who made the bailment. It could not 
be had againſt a mere ſtranger, but muſt always be preceded 
by an allegation of privity to the bailment 4. 

Ir the two parties who concurred in the bailment to the 


defendant, brought ſeveral actions for the deed, then the 
_ reſource of the defendant was in praying that the two 


— plaintiffs. might interplead. This was upon allegations 
ſimilar to thoſe made in the caſe of garniſhment; and the 
entry was thus: Et prædictus defendens per attornatum foun 


* 21 Hen. VI. 38. b 3 Hen. VI. 50. 
Y 20 Ed. IV. 13. < 14 Hen. VI. 11. 
1 Ed. V. 3. 25 Hen, VI. 3. 3 Hen, VI. 44. 
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venit, et tam * Seam predifii A. quam ad ſeam fredifi CHAP. XXIII. 
B. defendit vim et injuriam quando, &c. Et proferendo hic 
in curid prædictum ſcriptum obligatorium paratus ad delibe- 


randum cui prediftorum A. et B. curia hic concederet, dicit 


quid ſcriptum illud eſt idem ſcriptum quod uterq; ; prædicto- 
rum A. et B. verſus eum exigit, et quod, &c. as in the former 


precedent. Et petit, quad prædictus A. et B. ſuper liberatione 
ſcriptorum prediflorum inter eos INTERPLACITENT, &c. 
Ideo conſideratum ef, quad prædictus A. et B. ſuper libera- 
tiene ſcriptorum prædictorum habendd interplacitent, & c. Et 
dictum eſt per curiam præ fato B. quid prœ fato A. ad breve et 


narrationem ſuam, de eo quod idem A. inde prius narravit, 


reſpendeat, & ©. It was held, upon ſuch interpleader, that 
the perſon whoſe ,writ was of the prior date, ſhould be the 
plaintiff, and the other plaintiff ſnould anſwer his writ and 
declaration, and ſo become defendant f. If they were of 
the ſame date, then he who firſt came and demanded an 
anſwer, or he whom the court Pon: to o aſſign, kay 
plaintiffs. 


Ir was aden les ſha the A ab was a mere FRY 


poſitary of a deed, in which the two perſons who agreed in 
making him the truſtee were intereſted, that he ſhould not 
be harraſſed by both, but be allowed to call on the court to 
award, that they ſhould conteſt the points in diſpute between 


themſelves. But there were caſes where a perſon poſſeſſed 


of a deed might be liable to the actions of two or more 


perſons for the detinue; and where it was argued with ſome 
ſhew of reaſon, at leaſt as far as topics of a legal and tech- 


nical nature might be urged, that the defendant ſhould not 


have this privilege, but ought to remain in the ſituation of 


defendant to both their actions, and defend himſelf as well 
as he could againſt both the claims to which he was liable, 


whether by choice or otherwiſe. I'hus a writ of detinue 


* Raſt, 208, 23 Hen. VI. a0, 19 Hen, VI. 3. 


was brought by A. and the plaintiff declared on a bailment 
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CHAP. XxIII. made * J. G. to the Aeſendunt to rebail to the plaintiff; 3 
HENRY v1, and J. G. alſo brought another writ, and declared of a bail- 
EDW. IV, ment made by himſelf to the defendant to rebail to the ſaid 
I. G. and this was pleaded to the former writ. It was ar- 
gued, that the defendant could not have garniſhment againſt 
J. G. (if I. G. had not brought his action) becauſe he had 
alledged no privity, and therefore that A. ſhould not call 
upon the two plaintiffs to interplead. But it was ſaid that 
there needed no privity of bailment, the poſſeſſion merely, 
and not the bailment, being the cauſe of actien; for if the 
; defendant had found the deed, and had pleaded that to the 
; action, then it was long ſettled that they ſhould interplead: 
ſo in this caſe, the defendant was properly liable to none 
but the perſon who had right, and yet he had no legal de- 
fence, and therefore muſt refer it to an interpleader; for 
| ſhould they both recover, and a writ iſſue for the delivery 
of the deed, to whom ſhould it be delivered? On account 
of all theſe inconveniencies, it was held that the two plain- 
tiffs ſhould interplead b. | | 
Sox of theſe conſiderations aroſe on the eden of two 
actions of detinue for a box of charters; one by the heir 
who was intitled to the land, and one by the bailor upon a 
bailment to re- deliver to him. It was there urged, that the 
defendant ſhould not have an interpleader, becauſe he was 
liable to both the plaintiffs; to the tenant of the land, be- 
cauſe he had a right to the charters; and to the bailor, by 
reaſon of the bailment; and if he was a ſufferer by this 
double charge, it was his own act, and he muſt not com- 
plain. And it was laid down for law, if a man bails a thing 
to me to be rebailed, and I afterwards deliver this to an- 
other, and he bails to me to be rebailed, I am chargeable 
at the ſuit of both: and in the caſe at bar it was contended, 
ſhould the plaintiff who had the land recover the char- 
ters, this would be no plea for the defendant to —_— 
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the caſe of executors,. or where the things came to the de- 


fendant by a finding for there it would be ſufficient if he 


reſtored it to the right owner. 


THIs was arguing upon the ſpecial manner in which they 
uſed to declare in detinue, ang ſeems wholly conformable 
with the old ideas upon which this action and the pleading 
in it uſed to turn; this being the ground upon which the 
bailment was held to be traverſable. But in oppoſition to 


this it was anſwered, as on the former occaſion, that the 
bailment was nothing to the purpoſe ; that the detinue was 


the point and git of the action; and that the bailment was 
only the conveyance to it: that in this caſe, if the bailor 


| ſhould recover, the perſon who had the land might have 


detinue againſt him, as he alone was intitled to the deeds; 


which circuity would be avoided by an interpleader: to avoid 


therefore multiplicity of ſuits, as well as for the other 
reaſons, they were inclined to award an interpleader i. 

Ir is not improbable that ſuch opinions as theſe led to 
an alteration in the manner of declaring upon a writ of 
detinue ; for if it was ſettled that a man ſhould not be bound 
by a 53 bailment, but that the perſon who had right 
| ſhould recover, that ſort of declaration became futile and 
unneceſſary ; and the purpoſe was equally anſwered by a 
general allegation of a devenerunt ad manus, or a trover, 
Theſe opinions, however, had not yet grown to be eſtabliſh- 


ed law. For in 19 Hen. VI. we find two ſeveral writs of deti- 


nue were brought againſt the ſame perſon, and they counted 
of ſeveral bailments, There it was held, that the parties 
ſhould not interplead, unleſs the defendant could alledge a 
privity of bailment, or that he found the deeds ; for if he 
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choſe to charge himſelf with ſeveral bailments, it was his folly, 


ſays the an. and be __ abide by it: the defendant then 


19 Hen. v1. 17. 


pleaded 
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pleaded that the two plaintiffs joined in the bailments, and 


he traverſed the ſeveral bailments; upon which the court 


ſuffered the defendant to have an interpleader *, becauſe he 
now alledged a privity between them. Thus the court 
would, if poſſible, get rid of the concluſion that aroſe upon 
the ſpecial bailment, and enable the defendant to get juſtice 

done between the two plaintiffs. | 


Ir a defendant had prayed garniſhment, 5 afterwards 


the garniſhee counted againſt them, it was once held he 


might have an interpleader between the two plaintiffs !; 
though, on a later occaſion, it was refuſed on the notion of 
the defendant being out of court by the garniſhment u. 

Ir the two writs were brought in different counties, it 


was held at one time, that the plaintiffs might ſtill inter- 


Plead®; it ſeems afterwards to have been held that they 
ſhould not ; the ſame if the bailments were alledged in 
different counties 5. But afterwards (as the above notion 
began to prevail) it was agreed that the plaintiffs ſhould 
notwithſtanding interplead, upon the idea that the detinue, 
and not the bailment, was the point of the action 2. 
Tux interpleading which has hitherto been mentioned 
is confined to the action of detinue, being that with which 
this ſtyle of pleading was moſt connected: this expedient, 
however, was allowed in ſome few other actions. We find 
where two writs of quare impedit were brought for the ſame 
avoidance, the ſecond plaintiff was awarded to interplead 
to the elder of the two writs": it was likewiſe allowed 


| where two writs of ward were hrought for the ſame ward- 
' ſhip ; but not in raviſhment of ward. If a perſon was 


found by office to be heir of a tenant to the king in one 
county, and another was found ſuch in another county, 


19 Hen. vl.: 3. 1 Hen. VI. . 
1.38 Hen. VI. 30, | 5 Kd. IV. 25. 
m1 Ed. IV. at. r 19 Hen. VI. 68. 


» 28 Hen VI. 2. * 9 Hon, VI. 17. 
» Hen. VI. 30. „ 


it 


ENGLISH LAW. 


livery *. There is an inſtance of three writs of detinue, 
where, after much argument, the * plaintiff were 
awarded to interpleadu. 

Ammon the pleas that might be pleaded in "ht 
actions, there are ſome few which recutred ſo frequently, 
and were ſo often the ſubje& of diſcuſſion in court, that 
they cannot be paſſed over without ſome obſervation in this 
place. Theſe were the pleas of hors de ſon fee, of diſ- 


claimer, of nontenure, of jointenancy, and the common 


replication of de fon tort demeſne. . 

Wen a perſon claimed a ſeignory, and diſtrained and 
. avowed for the rent, or brought an action for the diſſeiſin, 
the tenant might plead hors de ſon fee, that is, that he held 
nothing of the perſon who claimed the ſeignory. By the 
form of this plea it is apparent, it would not hold in ſuch 
actions as ſtated a title with certainty : it was, aclionem 


ſuam prædi Ham verſus eum habere non debet, quia dicit quad + 


meſſuagium prediflum cam pertinentiis eft extra -feedum et 
duominium ipſius A. unde petit judicium fi prediftus A. abſq; 

ſpeciali titulo hic oftendendo, -aftionem ſuam prædictam de 
reditu prædicdo habere debeat, ex. Such a plea was con- 
ſtrued as an admiſſion of the tenancy. In a writ of entry 


on a diſſeiſin of rent, brought by an abbot on a diſſeiſin 


made to his predeceſſor, the writ merely alledged generally, 
quam clamat eſſe jus ecoleſis ſue, &s. of which the tenant 
diſſeiſed his predeceſſor ; and he declared accordingly of the 
ſeiſin of ſuch a perſon his predeceſſor in right of his church. 
To this was pleaded hors de ſon fee ; but it was urged this 


was not a proper plea, becauſe the ſeiſin and diſſeiſin of the 


predeceſſor being laid in the count, this was ſufficient title. 


In anſwer to this, it was held by the whole court, and re- 


ſolved, that the plea was good; for the allegation of the 


© 9 Hen, VI. 13s HN. Vi gy \*® Raſt. 128. 


predeceſſor's 
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predeceffor' diſſeiſin could not be ſaid to be a title to a 
body, nor could any allegation of ſeiſin, without the title by 
which that ſeiſin was gained. Further, they ſaid that in 


formedon, hors de fon fee was no plea, becauſe ſufficient 
title was comprized in the writ z namely, that ſuch a gift 


of the rent was made in tail, or for life. So here, if a for- 
medon had been brought in the reverter of the rent, ſtating 
a gift in tail to one, and on default of iſſue a reverter to 
the demandant; or a writ of intruſion, or other writ of a 


demiſe to another for term of life, who died, and the defen- 


dant intruded, and that it ought to revert to the demandant; 
in theſe caſes, hors de ſon fee would not be a good plea, 5 


cauſe ſufficient title was comprized in the writ to acquaint 


the terre-tenant what rent was demanded. 

Bor of all theſe the terre-tenant, in the preſent caſe, 
was ignorant, as the demandant might have ſeveral other 
rents in the ſame vill. Again, the demandant here claim- 


ed in right of his church, and was in by ſucceſſion, and not 


by his predeceſſor; ſo that it was in the nature of a writ of 


| entry for rent on a diſſeiſin done to the demandant himſelf, 


in which it was agreed that hors de ſon fee was a good plea, 
the ſame as in aſſiſe. But where an heir, who claimed by an 


| anceſtor, and who was in by him, brought a writ of entry 


fur diſſeiſin done to his anceſtor, or of mortaunceſtor, or 
of coſinage of rent, there ſeemed more colour that hors de 
fo fee ſhould not be a plea; becauſe the writ contained, 

in ſome manner, a title, by giving the tenant notice of the 
rent demanded. And yet it ſeemed hard that the ſeiſin or 
diſſeiſin of an anceſtor ſhould be conſtrued ſuch a title in 
the heir as to ouſt the tenant of his plea, when he really 


ſaw no ſuch certainty in the demand as there was in a for- 
- medon: and therefore, ſome of the court held, that it 


would be a good plea both in mortaunceſtor and coſinage, 
or a writ of entry ſur diſſeiſin done to the anceſtor ; be- 
cauſe dying ſeiſed of a rent did not give ſo ſtrong a title 


to an heir or ſucceſſor, as the dying ſeiſed of land; for a 


"dying 
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dying ſeiſed would take away the entry of the Aifleifee, 
which was giving a ſort of title to the heir; but not ſo of 
a rent, which might be reſeiſed, or recliined, or diſtrained 
for (all which were in lieu of an entry), notwithſtanding 


the diſcent ; much more therefore in the caſe of an ab- 


bot, who was not in as heir but by ſucceſſion”, 
Ir was ſaid, that the tenant in replevin ſhould not plead 


hors de ſon fee, becauſe he might, if he pleaſed, diſclaim; 
and beſides, the iſſue of hors de ſon fee would be peremptory 


for the lord and not for the tenant, whic was unreaſonable. 


It was likewiſe held, that hors de ſon fee was a good plea 
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in reſcous *; but it was afterwards laid down not to be 


good either in reſcous or treſpaſs, but the defendant ſhould 
ſhew of whom the tenure was, and then he might con- 


clude iſſint hors de ſon fee b; which was making it a plea 
of ſpecial nontenure, one of 1 very different ſort from the 


original form of it, and that upon which all the above 
diſcuſſion aroſe. The plea of ſpecial nontenure was al- 
lowed in ſome caſes where the general plea of nontenure 
was not, as in ſcire facias e. 

A PERSON on whom a claim was. made in a judicial 
Proceeding, whether to recover a ſeignory or a tenancy, 
might diſclaim. Thus the plaintiff in replevin might plead 
to the avowry, non tenent de eodem, Wc. ſed eaſdem acras 
terre de eodem tenere omnino deadvocat, et diſclgmat, Cc a. 
and in the like way might the tenant in a præcipe guad red- 
dat, or any other writ which demanded the land, or a.rent 
iſſuing out of the land, diſclaim. - The effect of this diſ- 
claimer in all writs for recovery of land was, that the 
demandant might enter upon it and take poſſeſſion ; but 
in a replevin, the avowant inſtead of entering was obliged 
| to bring his writ of right /ur diſc/aimer ; the replevin not 


Of diſclaimer. 


being an action for the recovery of the land itſelf, In this . 


Y Long. 8 Ed. IV. gr. © ®6Ed.IV.4. 
* 6 Ed. IV. 2. 27 Hen. VI. 23. 


10 Long. 5 Ed. IV. 88. 4 Raſt. Diſclaimer. 


writ 
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writ of right, the — W ſtated the whole 


proceedings in the replevin, with the diſclaimer, and then 
went on per quas quidem diſclamationem et diſadvocationem 
accrevit jus, i Cc. ad petendum, Sc. in dominico ſuo ut de 


\ feds, &c. Et quid tale fit jus fuum petit recognitionem 
feeri per magnam aſſiſam, &c*, Thus the replevin and 
diſclaimer therein became the ground of the writ of right, 


which correſponds with the manner of proceeding ſtated 


in the time of Henry III. from BraQton f. 


Ueoꝝthis ſubject of diſclaimer there was much nicety and 
refinement, which made it a conſiderable title in the ſcience 
of pleading, eſpecially when accompanied, as it ſometimes 
was, with the plea of nontenure and jointenancy, which 
will be conſidered preſently. If the demandant might 
enter upon the tenant diſclaiming, it was nothing more 
than conſiſtent that the diſclaimer ſhould completely eſtop 
him, if he brought his aſſiſe for ſuch an entry. If the writ was 
brought againſt two tenants, and one diſclaimed, the whole 
tenancy reſted in the other; ſo as upon his making default, 
the demandant had judgment to recover the whole s: 
the ſame if one of the tenants pleaded nontenure k. If a 
lord paramount diſtrained upon the tenant paravaile, and 
in replevin avowed upon him, he could not difclaim, be- 


cauſe he did, in truth, hold of him, though per medium; 


but he ſhould ſtate the ſpecial matter . None could diſ- 
claim but thoſe who were ſeiſed in demeſne *; and there- 
fore it was a good replication to a diſclaimer in replevin, 
that he was not tenant of the freehold at the time of the 
diſclaimer!, for he who had nothing could forfeit no- 


thing. If the defendant in replevin juſtified inſtead of avow- 


ing, it was held, the plaintiff could not diſclaim® ; and 


the reaſon of this difference ſeems to be, that, upon a 


© Raſt, 220. 19 Hen, VI. 27. 
t Vid. ant. vol. II, 47. * 21 Ed IV. 47. 
c 33 Hen, VI. 53, ! 12 Ed. IV. 13. 
* 36 Hem, VI. 88. m 15 Ed. IV. 29. 
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juſtification, the defendant was not intitled to any return. 
As to a diſclaimer in one action being pleaded to another 


action, there ſeemed to be a difference between actions 


where damages were recoverable and where they were 


not. Thus in replevin, where the plaintiff pleaded that 


he had before diſclaimed, it was over- ruled, and he was 
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obliged to plead his diſclaimer. again v. As a tenant might 


diſclaim, ſo likewiſe might a lord. Thus where a tenant 
by homage anceſtral vouched his lord, and the lord had 
not received the homage, he might diſclaim the ſeignory, 
and ſo ouſt the tenant of his warranty 9. 


'THE plea of diſclaimer was an abatement of the writ, 


ſo was that of nontenure and jointenancy. By the plea of 
nontenure the tenant ſaid, quad ipſe tenementa prœdicta, 
c. prefato V. J. reddere non poteſt, quia dicit qudd ipſe 
NON EST TENENS eorundem tenementorum, ut de libero 
tenemento, nec fuit die impretationis brevis originalis præ- 
didi, &c. This was no plea in replevin as the former 
was, nor in nuper obiit, and ſome other writs z; but it was 
good in all the writs for recovery of land, as well as in 
attaint, and in a ſcire facias. L'his plea had a very dif- 
ferent effect from a diſclaimer, as to the queſtion of pro- 
perty contended for by the demandant; for ſo far from be- 
ing intitled to enter, as upon a 7 the demandant 
by this plea was often intirely diſappointed of his remedy; 
for if he could not find a perſon who was in ſuch ſeiſin of 


he land as to be a legal tenant to his writ, all judicial re- 


dreſs was at an end. This effect of the plea of nontenure 
was probably the parent of feoffments in truſt, and gave 
riſe to thoſe fraudulent practices which were meant to be 
checked by the ſtatutes of pernors of profits. Since thoſe 
acts, it had been uſual for the demandant to reply to the 

plea of nontenure in maintenance of the writ, and ſtate 


27 Hen. VI. 2. i 26 Hen. VI. 10. 
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ſuch matter as came within the proviſions of ' thoſe acts, 
which if proved would make the tenant liable. 


THe reply to nontenure, under theſe ſtatutes, was 


-uſually this, or the like: That he himſelf was ſeiſed till 
he was diſſeiſed by the ſaid tenant, who made a feoffment 
to perſons unknown, in order to defraud the deman- 


dant of his land; with an averment, that the tenant ever 


ſince the difſeifin had taken the profits. In order that the 


tenant might not fly from the main point in the action, 
he was held down to traverſe the pernancy 7 of the profits 


and not the feoffment ?, 


of jointenancy, 


TRE plea of jointenancy, namely, that the tenant was 
ſeiſed of the land as jointenant with A. and not ſolely, was 
applied to the ſame purpoſe of protecting a feoffment that 
had been fraudulently made; and it had been held, that 
this plea was within the equity of the ſtatutes, and there- 
fore that the demandant might reply in maintenance of the 


_ writ, as in the former caſe *. Upon argument it was de- 


termined, that to a plea of diſclaimer there cquld not be 
a ſimilar reply, becauſe it was neither within the words or 
equity of the ſtatutes* : nor indeed, as we have before ſeen, 


was there any need of theſe ſtatutes to aſſiſt the demandant 


in ſuch a caſe ; for he might immediately enter on the 
land. | . 

Ir the plea of jointenancy went only to part of the land 
in queſtion, the demandant might get rid of that obſtacle, 
by abridging, as it was called, his demand as to that, and 
going on for the remainder. Abridgement was an expedient 
that was allowed only in actions that were particularly 
circumſtanced. Thus, in aſſiſe, where the writ was de 
libero tenemento; in dower, where the writ was for the 
rationabilis dos; in ward, where it was pro cuſtodid terre et 


 #heredis; and in caſes ſimilar to theſe, the demandant 


might abridge his plaint or demand, becauſe the writ 


r 1 Ed, IV. 2. 29 Hen. VI. 14. Long. 5 Ed, IV. 44. 
would 
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would ſtill continue to 1605 the proceeding. But in 1 
cipe quad reddat, where a certain number of acres are de- 
manded, no abridgment was allowed, becauſe the de- 
mandant by ſo doing would falſify his own writ; and where 


a writ was admitted to be falſe in part, it abated for the 


whole. And ſo in aſſiſe de libero tenemento in A. and B. 
the plaintiff could not abridge in B..becauſe his writ would 
then be falſe*. So if it was pleaded that certain acres ex- 
tended into the manor of A. the demandant could not 
abridge thoſe acres *. An abridgement of the plaint might 
be made ſo late as after the jury had been ſworn, and were 
gone out to conſider of their verdictu. Thus the deman- 
dant, if he thought his proofs not ſufficient to maintain his 
plaint, was at liberty to abridge ſuch part as appeared doubt- 
ful, at any ſtage of the proceedings, when it ſeemed molt 
expedient or neceſſary. | 
Tux common replication to a ;aſlification f in \ treſfpaſa 
was, de ſon tort demeſue, or, as it was generally called, de 


injurid ſud proprid. This was either general or ſpecial; it 


was a denialthat the defendant had ſuch cauſe as he alledged 
for doing the treſpaſs, and it maintained that he did it of his 
own wrong. 'The general replication was, guoad prœdic- 
tum placitum prœdicti B. Cc. in barram placitatum, dicit 
qubd ipſe, &c. precludi non debet, quia dicit quid, &c. vi et 
armis, &c. de injurid ſud proprid et abſq ; cauſd, & c. in eo- 
dem placito Juperias allegat4, &c. in ipſum A. inſultum fe- 
cit, &c. If it was ſpecial it went on with a traverſe of 
ſome of the matter alledged in the bar; as, ab/q ; hoc, quid 
prœdidla acra terre cum pertinentiis, & c. prout praedifius 
B. ſuperiũs allegavit. The former concluded to the coun- 
try, the latter with a paratus eſt ver i ficare; which indeed 
was the true reaſon why it was neceſſary that it ſhould be 


aſcertained when the one or the other was the proper repli - 


cation. 


14 Hen, VI: 4. 33 Hen. VI. 4. * 33 Hen. VI. 18. 
| 55 Nor- 


4⁰ 
CHAP. XXIII. 
—— 


HENRY vi. 
EDW. 1. 


De fo tore de» | 


- 


44 


CHAP, XXIII. 
Co —_d 


HENRY VI. 
; RDW. IV. 


135 


HISTORY OF THE 


Meri HSTANDING ſome differetiats of opinion re- 
ſpecting this point, we find rules laid down for the go- 
vernment of pleaders. Thus, where the juſtification reſted 
wholly upon a matter of fact, there tlie replication might 
be general; but where it conſiſted of a matter of record or 
title, or authority of law, in ſuch caſes it was required to 


be ſpecial. If a ſheriff juſtified under a writ, the re- 


plication muſt be ſpecial ; but if a perſon juſtified under a 


ſheriff's warrant, this was only matter in pais, and the ge- 


neral replication would do*. If a defendant pleaded free- 


| hold in himſelf, the replication muſt be ſpecial ; but if in 


another, and he juſtified by the command of ſuch freeholder, 
the replication might be general, becauſe in the latter.caſe 
nothing was in iſſue but the command, and not the free- 


hold v. . STE MN 


Ir the juſtification was for inpriſcgncnt under the war- 
rant of a juſtice of peace a, for apprehending the plaintiff 
in the attempt to commit a rodbery , or to burn a houſe b, 
or for apprehending one ſuſpeQed of felony; to all theſe it 


was ſufficient to reply, de injurid ſud proprigabſq; tali cauſe, 


But if it was under an authority from the plaintiff himſelf, 
as by alicence, a gift, a leaſe, or the like; or, in many caſes, 
under the ſanction of law, as to view. waſte, going into a 
tavern for victuals, and the like © ; if a preſcription was 
alledged 4; if he juſtified for rent under a leaſe to the 


plaintiff* ; in ſuch caſes the general replication would not 


be ſufficient, but he ſhould traverſe the ſpecial matter of 
the bar; ab/q ; loc that he leaſed, and the like ; and ſome- 


times 5 ſnould make a title. 


Wu RE two or more perſons were 8 inveſted with 


a A right, as executors, parceners, and the like, and any of 


them declined engaging in a ſuit that was thought neceſſary 
to be brought, the courſe the others were to take was by 


= 19 Hen. VI, 7. Þ 22 Ed. IV. 45. 
I $Hen. VI. 34. © 12 Ed. IV. 10. 
*2> Ed IV.-3t. 4 28 Hen. VI. 9. 
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of the proceedings, whether at the return of the writ, after 
iſſue joined, at ni privs, or at the day in bank, as the caſe 
might happen. As ſoon as either of the olaintiffs made de- 


fault, the other prayed a ſummons to be iſſued againſt him, 


requiring him to carry on the ſuit with the other plaintiff. 


This writ was called a ſummons ad ſequendum ſimul; and if 
he did not appear, there was an award, that the other plain- 
tiff might go on without him; the entry of all which 


upon the record was thus: Et 5 venit (one of the plain- 
tiffs) per attornatum ſuum, et prædictus (the other plain- 
tiff) quarto die placiti ſolenniter exactus non proſecutus eft 
 breve ſuum prædictum; ideo ſummonitus eft quid fit hie in 
oftabis, Ec. ad ſequendum verſus, &c. ſimul cum præœdicto, 
c. c. ad quem diem, Cc. non venit, Wc. Ideo conceſſum 
eſt quod prædictus (the one plaintiff) ſeguatur ſolus fine 
ipſo (the other plaintiff) f. Summons and ſeverance lay in 
writs of ward, detinue of charters, and other perſonal 


actions of the ſame kind; in debt, or account by execu- 
tors; in attaint alſo, if it lay in the primary action; and it 


lay in formedon, and other real writs; but not in treſpaſs, 
_ conſ} ſpiracy, and other perſonal actions founded upon torts: 

for in theſe, if an action was brought in the name of two, 
and one of them declined going on, thay were beth non- 
ſuited t. 


_ Tararxe ſtill remains many forms of pleading, of which 
we have not yet treated: theſe conſiſt in the formal lan- 
guage and manner in which the ſubſtantial and effective 
part of a plea was ſtated. It was impoſſible that a ſet form 
of expreſſion could be deſigned for every matter that might 


become the ſubject of a declaration, or plea. But many 


modes and circumſtances of property recurred ſo often in 
judicial enquiries, as to obtain apt and ſtated forms of de- 
ſcription and allegation, which were eſtabliſned by long 


* Raft, 311, 2 34 Hes. VI. 63. 0 
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rable to all others. Theſe, therefore, were adhered to by 
pleaders ; and the nicety with which they were con- 
ceived, is a ſtrong mark of the refinement and curioſity. 


with which this part of our law was cultivated. To give 


ſome idea of this, we ſhall ſelect ſuch ſpecimens as ſeem. 
molt likely to leave an impreſſion on the reader. 

WuHeEn a defendant juſtified a taking, as for tythes, he 
being parſon at the time of the treſpaſs, this was held to be 
ill pleaded ; becauſe he ſhould ſay, that he was parſon at the 
time of ſeverance, as well as at the time of the taking. So. 
where a ſheriff juſtified an arreſt under a capias, he ought 
to ſay he was a ſheriff as well at the time of the arreſt, as at 
the time of receiving the writ b. In alledging a diſſeiſin, 


it was not ſufficient to ſay that he was ſeiſed till ſuch a one 


entered, and made the feoffment in queſtion ; but he ſhould 
ſay he was ſeiſed till diſſeiſed by ſuch a one, or till ſuch a 
one intruded, for the word entry might be underſtood of a 
lawful entry. A perſon who claimed by tenant for life, 


. tenant in tail, or the parſon of a church, or others, who 


wereeparticular tenants, ſhould aver the life of the particu- 
lar tenant in his pleading *, But in treſpaſs where nothing 


| was to be recovered but damages, there the plaintiff in his 


replication need not aver the life of ſuch particular tenant, 
eſpecially where he alledged ſeiſin or poſſeſſion, for this 


proved the eſtate to have continuance !. 


In a juſtification under a warrant from the ſheriff, the 


defendant cught to ſtate he had returned it to the ſheriff; 

jf not, he muſt ſhew the warrant itſelf n. If an eſtate was 
made to two, and the heirs of one, the pleading ſhould be 
that they were ſeiſed, ſcilicet, one indominica ſuo, ut de ſœdo, 
the other in dominico ſuo, ut de libero tenements, expreſſing 


the diſtinct eſtates ", A tenant at will muſt, in pleading, 


17S 35 Hen. VI. 48. L1o Ed. IV, 18. 
1 22 Hen. VI. 43. | m1 Ed. IV. 66. 
* 19 Hen, VI. 73. | 37 Hen. VI. 24. 
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ſhew how he was tenant, w whether by demiſe, as a copy- 
holder, by ſufferance, or otherwiſe®. In declaring on a 
judgment it was held, at one time, that the party pleading 
mult commence from the origioal writ, and g9 through the 
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whole record v. So. in pleading an outlawry, it was held not 


ſufficient to ſay proceſs was nr till outlawry, but every 


capias mnſt be mentioned, and the whole record in cer- 
tam 4. Vet afterwards it ſeems to have been agreed, that in 
2 plea of outlawry it was enough, if in the ſame court. to 


begin at the exigent; and in all caſes of debt on a judg- 


ment, the declaration might commence at the judgment, 
or the original, at the option of the plaintiff. A particu· 


rar fhrs muſt be ſpecially ſet forth in pleading, the ſame as 


a particular cuſtom, otherwiſe the party: nde avail 
| himſelf of it, as of a general ſtatute. 
NorRNce can better diſplaythe curious nincepwhli which 

pleaders attendedtothis ſcience; thanthe diſtinction obſerved: 

between the forms of pleading the ſame thing under different' 
circumſtances, or indifferent parts of the record. The reaſon- 
of ſuch diſtinctions is not always apparent, nor is often given 
by ihe lawyers of theſe days. It is not, however, to be ſup- 
poſed they had none to give, or that theſe varieties in form 


were not, in a technical light, extremely apt and neceſſary. 
Of this the reader may judge from the following pecimens, / 


Or differences between declarations and pteis. It was 


laid down as a rule, that in a bar, and where's title was to 


be pleaded, it was not ſufficient to ſay that ſuch a one 
made a leaſe or gift to the defendant, but it ſhould 
be ſtated that ſuch a one was ſeifed, - and being ſa 
ſeiſed, he made the leaſe or gift; yet in a writ; or decla- 
ration, it was enough to ſay that he made the leafe or gift, 


without ſuggeſting that he was ſeiſed :. The ſame if a 
keolfment or "ons or releaſe, or en Was Er 


d. w. 1a. © 21 Pd. IV. go 
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ſeiſin muſt be alledged in the feoffor, or conaſor; at the time 


of the feoffment or fine, or releaſe, or quit-claim made; 
which was not at all neceſſary in a writ or declaration“. 


I was held, that if a deed was alledged i in a count or 
avowry, where any thing was to be recovered, or a return 
had, then the place and county where the deed was made 
mult be ſhewn, on account of the venue; and it would be 
a good plea to ſay, nul tiel lieu. But where a deed was 
pleaded in bar, and nothing was to be recovered, there was 


no need to ſhew the place and county where i it was made. 
An avowry was conſidered in the nature of a declaration, 


if a return was prayed, otherwiſe it was treated wy as 4 
plea in bar. | 


Or differences between pleas. If a man was Aer * 


| obligation to make a feoffment of a'certain manor, and he- 


pleaded that he' had- made the feoffment, he ſhould ſhew 
where the manor was, becauſe, ſaid they, the feoffment could 
not be made except on the land. On the other hand, if 
he was bound to make a releaſe, ' he need not ſhew where 
the manor was?. If a man juſtified by ſpecial title, as 


_ deſcent, or feoffment, he was required to ſhew the quan- 
tity; as that the place contained ſo many acres of land, and 


then he was to alledge his title; but if he only pleaded that 
the locus in quo was his freehold, there he need not ſhew' 
the quantity. If a man pleaded a leaſe for years, he was 
required to ſhew the place in certain, but not ſo in a leaſe 
for life; becauſe, ſaid they, this was taken to be nn. 
by livery, which muſt be on the land-. | 


In treſpaſs, if a perſon juſtified under the command of 2 


ſtranger, he was required to ſhew the place where the com- 


mand was given; but if he juſtified as ſervant under the 
command of a en he need not noe the oe” — 


{ a : 


* 4 Hen. VI. 18. 10 Hen. v1. 21. ® 22 ; Hen. VI. 24. 
* 6 Ed. IV 11. * 3 Bd. W. 2. 
1 15 Ed. IV. 14. . 'Þ 12 Ed. IV. 10. 
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who juſtified under a ſale in market overt, need not ſhew to CHAP. XXII.” 
whom the market belonged ; but it was required of a per- 2 y VEL 
ſon who juſtified by reaſon of a leet, right of common, EDW. IN. 
and the like, to ſhew to whom they belonged, becauſe the | 
former went with the land, the latter not. When a re- 
cord was pleaded, the defendant was not to ſay that the writ 
was returnable before Sir John Priſot and his companions, 
| Juſtices of the common bench, but that it was returnable 
before the juſtices of the common bench, without naming” 
them. Yet when the return of a ſheriff was to be pleaded, 
there the plea ſhould alledge that A. B. ſheriff return- 
ed the writ before Sir John Prifot and others. his compa- 
nions, juſtices of the common bench. When a record of 
the court of king's bench was pleaded, it muſt ſhew were 
the court then ſat ; not ſo of the common-pleas, becauſe 
that court was by Magna Charta to fit in a certain place; 
but the other was coram rege ubicung; tunc fuerit in An- 
glide. Similar to theſe were the differences reſpeRing the 
allegations of the ſame facts in a declaration, in different 
actions. Thus it was held, that in accompt, or in an avowry 
for an amercement in a court, it was not neceſſary to ſhew 
the names of the preſentors; but that in debt for ſuch an 
amercement, the names of the preſentors ſnould be ſpecially 
ſtated . | . | 
| Ir was not only in the wording, but likewiſe in the de- 
gree of perſpicuity and intelligence, that a difference was 
made between declarations and pleas, and between pleas of 
a different kind. Tho? certainty was one great object of 
the refinement in pleading, a difference was made between 
the degrees of certainty ; and theſe gradations were ex- 
preſſed by terms that ſufficiently indicate the ubtlety of the 
diſtinction, but perhaps do not make it quite intelligible. 
It was held, that pleas to the writ, and other dilatory pleas, 
ſhould be good to every common intent, becauſe they were 
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6 37 Hen, VI. 33. 9 Kd. IV. 41. 


H ,h 2 to 


* 


* 
*- 
| A; 


HISTORY OF THE 


CHAP. XX1I1r to create delay ; and ſo if they might be taken two ways, 


' HENRY Vi. 
. IV. 


they ſnould be taken in that which was moſt againſt the 


party pleading them: but it was ſufficient for a plea in bar, 


if it was good to a common intent; a declaration was re- 


quired to be good to every intent s. Such were the quaint 


Of Demurrer . 


meaſures of SG laid down by the pleaders of theſe 


times. 5 
Ix the pleading was a in any of the 3 re- 
quiſites, either of ſubſtance or form, the: adverſe party 


5 might demur ; thats, according to the words of the entry, 


dicit quid ioſe ad prediftum placitum prædidti A. mods et 
forma ſuperids placitatum neceſſe non habet, nec per legem 
terre tenetur reſpondere, unde pro defefiu ſufficientis reſ⸗ 
ponſronis prædicti A. in hdc parte petit judicium et damna 
ſug occgſione tran / greſſionis prædictæ ſibi adjudicari, c.; or if 
the demurrer was to a declaration, dicit quad prædidta 
materia in narratione prædidla contenta non eſt ſufficiens in 
lege ad attionem prædictam manutenendam, unde petit 


judicium, quod idem B. ab aftione predict habendd præ- 


cludatur, cb. Thus the concluſion of a demurrer vari- 
ed according as it belonged to the plaintiff or een! in 
the action. 

In ſome caſes they uſed to ſtate ſome] ality ans, /nnd 
then conclude with a demurrer, making the ſpecial matter 
the cauſeof the demurrer. This in many caſes was optional, 
but in others it was required : thus in a demurrer to a 
double plea, it was neceſſary expreſsly to demur for the 


doubleneſs; for ſuch a plea might not be inſufficient, as 


the general form of demurrer always ſtated a plea to be; 
but inconvenient only, as part of it might be found for 


and part againſt the party pleading iti. 
Ir an inſufficient plea was not demurredto, but the adverſe - 


party replied or RY as the caſe might be, enen 


— 
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| might ſtill be had of this defect, when the cauſe ſtood 

ready for judgment, by ſtating ſuch matter as a reaſon why 
the judgment ſhould be arreſted ; and if that occaſion was 
let paſs, it would ſtill remain ſuch a blemiſh as would 
make the judgment erroneous, and might therefore be 
| diſcuſſed im a writ of error, If ſuch errors turned upon 
a point of law, the deciſion in either of theſe ſtages was 
peremptory ; but if they conſiſted in the form of pleading, 
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they were called jeofailes, and might be ſet. right, by the 


court taking upon it officially to amend the jeofail, either by 


virtue of their authority at common law, or under the 
ſtatutes that had been paſſed for that purpoſe ; or, if they 
felt they had no ſuch authority, by awarding the parties 
| to ſet it right themſelves by repleading. The learning 
of jeofail and amendment, and of repleader, conſtituted an 
important appendage: to the ſcience of pleading, and de- 


ſerves a proportionate conſideration in the hiſtory of this 


branch of our law, 2 SOARES; t 
THz beforementioned ſtatutes of amendment had 
laid downa rule, by which the judges were to govern them- 
ſelves in the amendments they made in records * : they 
were thereby authoriſed to amend what appeared to them to 


be miſpriſions of the clerks. As an auxiliary, and in ſup- 


Of jeofail and 
arncndmente. 


Port of this, they had adopted two other conſiderations 
which uſed to weigh with them in the amendments they 


made one was, whether there was any thing by which 
they might be guided in their amendment; the other was, 


whether the amendment was propoſed to be made in the 
ſame term in which the jeofail happened, or in a ſubſe- 


quent one, How far theſe operated, will be ſeen by review- 
ing ſome few deciſions on this ſubjeQ. | 


WHERE an original writ was brought againſt J. N. 


but the capias and other procefs, including the exigent, 


A Vid, ant, vol. II. 448. ; and ant, 278; 
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was amendable, becauſe 1 it was the miſpriſion of the clerk i in 
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were againſt R. N, it was determined, over and over 
again, that the capias and other proceſs might be amend- 
edi, but not the exigent, becauſe then F. N. would be 
outlawed, though he had never been proclaimed u. Where 
a juror was omitted in the habeas corpora, and the other 
_ proceſs, they would not allow the venire facias to beamend- . 
ed; but all the proceſs after the venire facias was held 
Ja- Vet where, on the return of the diſtreſs, three ju- 
rors, who were before returned, were omitted upon exa- 
mination of the ſheriff and the jurors; it appeared to be an 

omiſſion of the ſheriff, and they were really ſummoned: 
this was amended as a miſpriſion of the ſheriff's clerk, and 
ſo within the ſtatute. The ſame where the ſheriff returned 
A. B. on the venire, and J. B. on the diſtreſs; if A. B. 
was really ſummoned, it would be amended: ſo of a return 
of odo tales, on a writ-of decem tales, the writ ſhould be 

returned to the ſheriff to amend®. But it was different if 
a tales was returned without manucaptors, for the manu- 
captors ſnould be found by the parties; and it was their 
miſpriſion, and not that of the ſheriff . 

THrxsEt were miſpriſions of the clerk, when there was 
already an exiſting writ, which he ought to have purſued 
correctly in making out the proceſs iſſuing out of it. It 
was otherwiſe with the original writ, which being the 
ground of the whole proceeding, and being drawn upon 
the information of the party himſelf, was not amendable 
by the Judges as if a writ run in the debet, et detinet, 
where it ſhould be in the detinet only; or if it was vi et 
" armis, or in any other form that was not ſo warranted by 
law a. Yet where a writ was grounded upon an obliga- 
tion or an indenture, then any variance between them 


x Ene VI. 8. y Hen, VI. 0. Hen VI. 12. 
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chancery, who ought to follow the ſpecialty in making out CHAP. urn. 


the writ”, But theſe amendments were not of courſe; 
| for it ſeems they uſed to ſend for the clerk, and if it ap- 

peared upon examination of him, that he had the deed 
before him at the time, then the original was amendable, as a 
clear miſpriſion of his * : and from hence it may be collected, 
that ſhould it have turned out that he had made the 
writ from falſe inſtructions, it would not have been amend- 
ed in this, any more than in the common caſe, where a 
writ was made on the information of the party himſe}tf*. 
Thus, again, if it appeared that the clerk was rightly in- 


formed, but, making a wrong concluſion, drew the writ 


wrong, this was amendable; and where a writ ſtated the 
baron and feme to be tenants in tail, inſtead of the baron 


ſingly n. It was under the idea of a clerical miſtake, that 


falſe latin in an original was amendable *. 
Wx have before ſeen, that the proceſs iſſuing from an 
original might be amended, if there was any variance. 


Again, if the entry on the roll varied from the original, it 


might be amended, as well at common law as by the ſta- 


tute J. Some variations of the declaration from the writ 


might be amended. 'Thus, where the writ was arbores 
| ſuccidit cepit et aſportavit, in the declaration ſuccidit 
was left out *; and it was held a clerical miſpriſion, and 
amendable by the ſtatute: on the ſame idea it was laid 
down, that many things in the writ, if left out of the de- 
claration, might be amended . But where a writ of 
annuity was for a ſum of money, and the declaration was 
for a leſs ſum, it was held not amendable; and then the 


court declared it to be no miſpriſion of the clerk, but the 


act of the party, or his counſel b. It was a rule, that 
whatever was the act of the party, or his counſel, could 


T 21 Hen. VI. . 22 Hen. VI. 43. 7 Hen. VI. 45. 
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not be. amended. If a el was pleaded, without conclud. 
ing, et loc paratus eft verificare, this was held a ip of the 
party or his counſel, and not 4mendable ©. _ 4 
So Mx of theſe amendments might be made by the judges 
at any time; others could not be made after the term. 
Thus the judges could not in another term amend any - 
default of their own in giving judgment; and they re- 
fuſed toamend a declaration that varied from a writ, becauſe 


it was a declaration of a preceding terme, which could 


not be amended but by the aſſent of parties. In this reſpect, 
they made a diſtinction between the roll and record. 
Thus it was laid down, that the record was during the 
term in the breaſt of the juſtices, and not in the roll, 
which might be amended during the term; but after the 
term the roll became the actual record fo It was held, 
though the writ of niſi prius might be amended by the roll, 


that being the warrant for it *, yet the niſi prius record 


ſhould not. This was in acaſe 8 the roll contained the 
words die brevis, and the record of niſi privs did not con- 
tain them, but the verdict was as if they were in: the 


reaſon given for this was, becauſe the juſtices of ni fi prius 


had no warrant for ſuch a verdicc d. 

As amendments wholly applied to thoſe defects which aroſe | 
from the miſpriſions of clerks, repleader was the remedy 
for thoſe which were committed by the party himſelf, or his 
counſet. Theſe being ſuch as he would be allowed to cor- 
rect at the time, if he had declared j eefail, or, in other 
words, I have 0 in my plea, and pray leave to plead 
& it over again; any default whatſoever apparent upon 
the record, where the rules of pleading above laid down 
were violated by either party, might be made a reaſon for 
a repleader. For inſtance, if to a plea of no award it 


©. a7; Hen. VI. 10. | 77 Hen, VI. 29. 
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was alia that there was, this was a 19 becauſe he CHAP. XXIU. 


ought to ſhew in certain what award was made, and where, 


and that it was the defendant's fault in not performing it; 


and a repleader was awarded: the ſame if a traverſe was 
_ wrong taken, an iſlue miſ- -joined, a trial i in a wrong county, 
in ſhort, if there was any defect that would preyent the 
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merits gf the cauſe from being at and 9882900 Ypon the 


then ſtate of the pleadings, 


A REPLEADER might be awarded A f 5 Fay 


it was not UNCOMMON, when the jury were ready to give 
their verdict, if any jeofail appeared, to diſcharge them, 
and give the parties time to , . This was a ſhort 
way of doing ſubſtantial juſtice, and there are many in- 


ſtances of it in the reports of this time; but it is probable, 
this was confined to the Middleſex cauſes, which uſed to be 


tried at the bar of the courts at Weſtminſter ; for it ſhould 


ſeem, a judge at nifs prius would hardly interfere i in queſ- | 


tions that were entirely foreign to the iſſue to be tried. As 
repleader was awarded after an iſſue, ſo, for the ſame reaſon, 
was it after a demurrer'. When a repleader was awarded, 
they always went back to the part of the record that was 


defective. Thus, if the bar was good, and the replication 
bad, they begun to replead at the replication, - If the bar 


was bad, and the replication good, then they begun the re- 
pleader at the bar, and the plaintiff was to reply de novo n. 


SOMETIMES a vicious plea might be made good by the 
_ replication, and ſo preclude the neceſſity of a repleader; as 


where a releaſe was pleaded without naming a venue, if the 
plaintiff replied non eſt factum, this cured the defect of the 
plea: in like manner a declaration might be made good by 


the plea®. As a jeofail might be cured by the ſubſequent 


pleading, ſo it might by a verdict. Thus a bad iſſue, as a 
negative pregrants 4 a double plea, end the like, if foung by 
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37 Ed. IV. 1. | * 18 Ed, . 1 
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ſo, if found for the .adverſe party . So if a reverſioner 
prayed to be received, and the demandant counterpleaded 


that he had nothing in the reverſion the day of the writ 


purchaſed, it was a jeofail; for he ſhould add, nor any time 
ſince: yet if it was found in the affirmative for the prayor, 
it was cured by the verdict: otherwiſe, if it had been found 
for the demandant in the negative; for then it might, have 
been, that he had the reverſion by deſcent or purchaſe pend- 
ing the writ, tho? he had not had it the day of the writ pur- 
chaſed; which would have clearly manifeſted the jeofail v. 
Tux entry of an award of repleader might be as follows: 
Poftea continuato inde proceſſu, Sc, &c. Et ſuper hoc viſis 
ræmiſſis, et per Juſtitiarios hic Plene intellectis, ſatis conſtat, 
quod prœdictum placitum, in præcluſi onem attionis prædictæ 
. minus ſufficiens in lege exiſtit, et exitus inde ſub- 
ſequens minis apte j unftus, per quod dictum eft partibus præ- 
dictis, qubd replacitent, videlicet, quad prædictus R. reſpon- 


deat ad narrationem prædiclan, et qudd prædictus S. replicet, 


et quad prædictus R. rej ungat, quouſy ; ; novum exitum five 


novos exitus inde bene junxerint, ve. in judicium placitave- 
rint. Et prædictus R. petit licentium interloquendi, &c a. 


Tuus have we laid before the reader ſuch an account 
of the principal points in pleading as the nature of our 
hiſtorical enquiry would allow. Pleading is a branch of 


our law that conſiſts of ſo many unconneCted particulars, 


that it is leſs capable, perhaps, than any otherof being reduced 
to the compaſs of an hiſtorical narration. The curioſity 
of pleaders in theſe reigns had made it ſo complex, that it 
called for the moſt laborious attention in the ſtudent, and 
the moſt vigilant circumſpection in the practicer. | 
Wren ſo much anxiety was diſcovered in cultivating 


this branch of ſtudy, it was impoflible almoſt to avoid ſome 
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of the faults which were before complained of in the law- CHAP. N. 
- yers of Edward the Third's time. It cannot be denied that So 


the pleaders of theſe times gave into much refinement, 


| raiſing debates about verbal formalities, as points of the 


greateſt moment; and ſuch was the humour of the age, 
that this captioufneſs was not diſcountenanced by the bench. 
When the philoſophy of the times was a war of words, it 


is not to be wondered that a learned profeſſion ſhould pax 


too great a regard to laborious trifles. The calamity has 
been, that after other branches of knowledge took a more 
liberal turn, the minutiz of pleading continued till to be 
reſpected with a ſort of religious deference. 

WHILE we acknowledge ourſelves indebted to the prac- 
ticers of theſe times for reducing to ſome method the plain 
and ſenſible logic of maintaining and defending a ſuit in a 


legal form, it cannot but be lamented that they ſuffered to 


creep into it, at the ſame time, certain technical peculiari- 
ties, ſo abſtruſe and problematical as to give the JF" of 
good pleading too much an air of myſtery. 
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